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. Preface

It is not my intent in this book to frighten educators; but we do
live in a litigious society, and educators, as public servants, are in-
creasingly frequent targets of litigation. Pupils and parents are su-
ing educators for a variety of reasons, including negligence, assault
and battery, defamation, and malpractice. Upon reading this book,
ateacher might say, “Is the risk of suit, and of losing a suit, so great
that I should consider léaving the profession?” [ don’t think sv.
Educators have won a very large proportion of the suits brought
against them. Thus there is no valid reason to become legally gun-
shy. However, this does not mean that educators can get away
with carelessness. This bock is filled with cases mvolvmg charges
of carelessness. ’ N

My purpose is to enlighten teachers, principals, superintendents,
and school board members about the complexities of educational
tort law. Hopefully, this book will also make educatofs more
aware of their legal liability for pupil safety. Protecting "pupil
welfare should become habitual, and this habit will protect
educators as well as pupils.

I am frequently asked how many teachers are sued every year in
the U.S. I have no exact answer. There is apparently no published
source that provides an accurate accounting of tort liability suits
against educators. However, I can make a reasonable guess. The
tort cases reported in law books are only those that have been ap-
peated from a trial ccurt. Obviously, this is a small percentage. I
estimate that one-third of the suits brought against educators are
settled out of court in the U.S., because the teachers were so ob-
viously negligent that the insurance companies involved did not
want to face juries. I also estimate that approximately one-third of
the suits brought against educators are routinely dismissed by trial
judges as being irivial, because the teachers were obviously not
negligent. That leaves about 33% of the suits resulting in jury trials
where the issue of negligence is real. Of that number, about One-
half are appealed. There are between 200 and 500 appealed cases
reported every year; this means that there are probably between
1,200 and 3,000 suits brought against teachers or administrators
every year, Even though I estimate that only one-third of that"
number are decided by the juries, there is still a great amount of
litigation.

Conflicting verdicts by junes may tend to confuse readers of this
book. But inconsistency is inherent in the jury system. About the

ix
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only consistent aspect of tort law is the inconsistency of juries. A
variety of factors contribute to this problem. The age of the pupil
who is injured, the skill of the.attorneys representing the litigants,
and the trial judge’s instructions to the jury all sway jury opinions.

" [ cite cases. in this book where the evidence shows that the

educators involved were clearly innocent, yet juries found them
negligent anyway. Of course the opposite is sometimes true. That
is why so many of the cases presented in this book were appealed
to higher courts. -

The cases I describe here represent a very small raction of all
the education tost cases brought to court. I have wiosen some of
the more interesting and important cases from the 1970s, as well
as a few “classic’’ older but still important cases.

“The book is arranged in a fashion that will, I believe, enhance
understanding of a yery complicated topic. Chapter I presents all
of the elements important to educational tort law. It discusses tort
terminology as well as events that usually occur in a tort action.

With the exception of the last chapter, the rest of the book ex-"

amines educational tort suits arranged by topic. Chapter II deals
with injuries of the in-school type, while Chapter III examines in-
juries occurring away from school. Chapters IV and V deal with
specialized classcs and athletics from which come a preponderance
of tort suits. Chapter VI reviews corporal punishment/assault and
[\attecy cases, while Chapter VII looks at the interesting cases con-
cerning defamation of character. The suits presented in Chapter
VIII (malpractice) are very new but may be the most damaging of
all tort suits in education. Chapter IX summarizes all that goes
before, and presents some advice to educators on how to avoid

" tort litigation.

As in any project this size, numerous people aided the author. 1
mus: extend my appreciation to the University of Virginia Law

Library and its excellent staff. They wer¢ most helpful in the -
. research for this book. A very deep expression of thanks goes to

my department secretary, Judy Myers, for her excellent typing and
editing. Without her help, every other word in this book would be
misspelled. Derek Burleson, Stanley Elam, and Christine Swanson
at Phi Delta Kappa were most helpful with their edixing sugges-
tions. Last to mentiga but first in mind, my wife, Lola Connors,
deserves special thanks for het patience, understanding, and sup-
port. There were many instances when she quietly allowed me to
watch football games on television when I shou!d have been work-
ing on this book.

Eugene T. Com{ors
April 1981
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Tort Liabili;t,'y: |
When Is ain Educator
Negligent?

Tort habtltty may be, even' for lawyers, one of the most complex
and difficult fields in law. In spite of this, educators need to ‘be
aware of tort law in order to protect themselves agzinst a variety )
of lawsuits. Parents of school children are much more apt to sve
educators for tort liability than ever before. The very nature of
education exposes its employees to higher than average tort
hazards. These hdzards can easily result in puptl injuries and, con- ’ o
sequently, in lawsuits. This chapter is not intended to substitute

for a law school course in tort law or the reading of Prosser’s Law

of Torts.! However, it is intended to state the complexities of tort

law in an understandable and useful way for educators.

\
Tort: What Is It?
Unfortunately, no one has ever produced a truly clear definition
of “tort.”” The continuing evolution of tort law makes definition
difficult at best. However, legal scholars have attempted defini:
tions, and here is what some of them say:

<

Broadly speaking, a tort is a civil wrong, other than breach of ‘
contract, for which the court will provide a remedy in the form
of an actlon for damages.? )

A tort is an act or omission which unlawfully v10|ates a
person'’s right created by the law, and for which the appropriate
remedy is a common law action for damages by the injured pér-
son.? . -

...an act or omission, not a mere breach of contract, and produc- ®
ing injury to another, in the absence Of any existing lawful rela-
tion of which such act or omission is a natural outgrowth or inci-
dent.4
Perhaps William Prosser’s approach to definition is best, when
he states what is not a tort:

-1-
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I Tt mlght be possible to define a tort by enumeratmg the things
ihat it isnot. It is not crime, it is not breach of contract, it is not
necessarily concerned with property fights or problems of
gow:mmcnt buit is the occupant of a large residuary field remain-
ing if these are taken out of the law.3

Basically, a tort is any civil wrong independent of contract. Tort
law is very old, having evolved during the Middle Ages The word
“tort” is derived from the Latin word tortus, which means
twisted. The French words fortu (twisted or ¢rooked) and tort
{wrong) show the evolution of tort into its current legal definition.

.Until modern times, ‘“‘tort” was_frequently substituted for
“wrong’’ in the English language as w=Il.6 Tort, then, is defived
from actions which are twisted, crooked, or wrong. Tort law
developed when individuals sought to recover damages caused by
some twisted or wrong act. In the Middle Ages, if Party A injured
Party B, Party A was required under law to make the injured party
whole again: Assume that he blinded Party B. Obviously, it was
unlikely that he could restore one’s eyesight; however, the law re-
quired that Party B be compensated, usually in money, for his loss.

As far as educators are concerned, a tort is any civil wrong, in-

dependent of contract, that leads to student injuries (physical,
mental, and reputation) or reduces the *‘value” of a pupil by failing
to provide a quality education. For educators, then, the law of tort -
liability falls into the areas of pupil injuries (physical and mental),
defamation of character, and educational malpractice.

Tort-law affects education in three major areas. The first area is
physical injury, not only to pupils but to employees and the public
as well. A substantial number of cases involve injuries to pupils
while on school property or while under the jurisdiction of the

“school. However, there are zlso a great many cases where

teachers, cafeteria workers, janitors, school bus drivers, and others’
have also been injured on the job and have sued the school for
negligence. The public may also bring suit. Spectators m;ured at
school football and basketball games may sue the school, as may
parents coming to PTA meetings who fall on icy school sidewalks.
A second major area vhere torv aftects educators is defamation
of character. Defamation is more commonly aisown as slander or
libel. There is a body of case law involving pupils who have sued
the school system, the teacher, or both for defaming the good
character and the good name of ‘he student. The cases usually in-
volve the use of pupil records for employment purposes. There
are also a number of cases in which teachers have sued their
superiors for giving poor recommendations or bad evaluations.
The third area where tort affects education is a relatively new

- .1 1
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on¢: educational malpractice. In general, two kinds of suits come
out of the -malpractice area. The first involves student com-
petence. Suits of this kind are brought by students who have been
awarded a diploma by the school system, yet are functionally 1il-
literate. When they find it difficult tolive in socncty without cer-
tain skills supposedly taught in school, they attempt to sue the
school system and its teachers for educational malpractice. In
essence, their suits charge that sinece they -hold a high school
diploma it should certify that they possess skills to function in our
society. Lack of these skills warrants suit for educational malprac-
tice, -they claim. ' ’ '

The second kin- of malpractice suit arises out of Public Law
94-142, the Education for All Handicapped Children Act. These
suits are brought when a child has been misdiagnosed as handicap-+
ped or when a disability is mistreated and the <hild receives a
highly inappropriate education. These children (or their parents)
are suing on the premise that misapplication of education is educa-
tional malpractice.

Basically, there are two types of torts in education: inte:dtional
interference and negl/igence. While /other areas of tort law
-exist—e.g., trespass, conversion, misrepresen‘t\ation, and economic
interference—educators are primarily concemgd with intentional
tort and negligence.

It may be appropriate at this time to repeat that a tort is not a
crime. While in many instances torts are associated with crimes

_ (injuries occurring during the commission of crimes), they are

separate from criminal prosecution. In criminal matters the state is
simply attempting to protect and/or vindicate the public interest
through some type “of punishment (fines, imprisonment, death).
However, criminal law does nothing towards restitution of the in-
jured party. This restitution must be done in civil tort pro-
ceedings. -
A criminal prosecution is not concerned in any way with com-
pensation of the injured individual against, whom the crime is
committed, and his only part in it is that of an accuser and a
witness for the state. So far as the criminat law is concerned, he
will leave the courtroom cmpty-han#_cd 7
in carly American courts, actions involving both iorts and
criminal matters had to be separated. This practice stemmed from
the English law that required tort actions to wait until the criminal
proceedings were completed. This law was apparently based on
*‘some notion of a policy of compelling the injured party to prefer
criminal charges and bring major offenders to justice.'™® The same

3 1
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Tort Liability :

court conducted both proceedings, and this eventually led to the
merging of terms such as ‘‘assault,”” “battery,” and “libel.”
However, in recent times tort,actions and criminal cases have
grown apart into two distinctly separate fields with only similar

-use of terms in common. .
A tort, also, do=s not invoive matters of a constitutional nature. *

Plaintiffs whose basic constitutional rights are violated do not sue
in tort actions. Instead, such actions are usually taken into federal

- courts, frequently in-the form of 1983’ actions.? _ -«

Intentional Interference 1

Intentional interference (often called intentional tort) is a civil
wrong because of the intent of the responsible party. There must
be voluntary intent to do some act that interferes with another per-
son. The intent is not necessarily hostile or directed at doing
harm. It is the effect of the intem that makes it a tort. If 2q injury
resulted from a prac:i‘cal joke, there was no intent to harm.
However, there was an intent to interfere, and an injury resulted
from this intentional interference. Therefore, the practical joke is,
intentional interference. A store that accidentally locks a customer
in its building for a night also commits intentional interference.
While the intent is to keep people out of the store, the effect is that
someone is locked in. So injuries can result from accidents where
the intent is directed at some other purpose. The intent is volun-
tary and the accident or injury is not necessarily part of the intent,
yet the resultant injury was caused (ultimately) by the intent.

Basically, there are four types of intentional tort: 1) assault,

_2) battery, 3) false imprisonment, and 4) mental anguish.

Assault and battery. Criminal assault and battery are quite dif-
ferent from tort assault and battery. “riminal law is derived from
the older tort law and, during its development, has come to use the
terms assault and'ba’ .ery as well. Anasszult, in its present sense, is

still a nonphysical thireat. However, in most states ctiminal laws

were adopted in such a manner that there is little or no difference
between-an assault and a battery.

If someone were mugged in Central Park in New York City,. the
mugger ‘would be arrested by the policé for felonious assault and
battery. If this person were found guilty, he could be sentenced to

" jail, or fined, or both. However, the party who was mugged and
,incurred medical-expenses as a result of the mugging leaves the

trial empty-handed. This is where tort law takes over. The injured
party could then bring tort assault and battery suit against the mug-
ger to recover damages. An old English law required that before
any tort actions could be brought against an als.ged criminal, the

<
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criminal trial must be completed. This was an attempt at kecpmg
the injured party from recovering damages and then refusing to
testify at the criminal proceedings. Some states have adopted this
tradicion; others have tried to adopt some type of compensation
program for victims of criminal assaults (thus bringing the two
legal systems closer together).

Technically, a tort assault is putting someon= in fear of bodily
harm, i.c., making a threat. In its criminal counterpart there is
physical harm. Thus tort assault is a mental as opposed to a
phiysical injury. Assaults do not have to be verbal; threatening a
person by shaking a fist ¢an also constitute an assault.

Since assault, as distinguished from battery, is essentially a
mental rather than a physical invasion, it follows that the
damages recoverable for it are those for the plaintiff’s menral
disturbance, including fright, humiliation, and the like, as weh as
any physical iliness which may result from them. The establish-
ment of the technical cause of action, even without proof of any
harm, entitles the plaintiff to vindication of his legal right by an
award of nominal damages.'_

Unlike assault, battery is the physical damage of a person. Not
only does battery involve physical harm to the body but anything
identified with it. Therefore. not only is a physical attack on
someone a battery, but so too is contact with a person’s clothing,
coat (held in the hand), or chair (sat upon).!t

As in other areas of tort law, the battery does not have to be a
direct result of an intended act. A person could dig a hole for A to
fall into, but B, upon falling into it, can sue for battery even though
the intent was not to harm B. It is the result that is important.

Several courts have held that since battery is the worst kind of
intentional interference, punitive damages may be iwarded in bat-
tery casés. Punitive (punishing) damages are awarded to the in-
jured party over and above compensatory damages. Presumably.
paying punitive damages will *‘teach the defendant a lesson.™

As Pg(psscr states, "*Assault and battery go together like ham and
eggs.”'1?  In most normal Lircumstanus both intentional in-
tecferences are present. The two terms have become synonymous
with each other as a result of some poorly constructed state
criminal laws, where a battery automatically constitutes an assault
and vice versa. However, one may exist without the other. For
example, if a person is shot at and missed, an assault has occurred:

.if a person is struck in his sleep, a battery has occurred.'

In education a fair number of assault and battery cases arise from
the use of corporal punishment. Frequently, pupils who have been
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punished in a corporal fashion bring an assault and battery suit
against the teacher who administered this punishment. Such suits
are usually not successful unless there was “excessive’’ corporal
punishment. '

In determining whether an assault and battery charge can be sus-
tained, the courts generaily look for such factors as
the severity of the offense,
the pupil’s previous record of conduct,
the size of the pupil and the size of the disciplinarian,
the sex of the pupil,
how many times an infraction was committed,
the age of.the pupil, - .
what instrument was used in applying corporal
punishment, and

8. where the corporal punishment was applied.

Some courts have stated tnat the mental condition of the
disciplinarian should affect whether an assaulf and bartery charge
is substantiated. These courts have held that anger of the dis-
ciplinarian zlone constitutes excessive corporal punishment and
that damages may be recovered for assault and battery.

False imprisonment. False imprisonment, sometimes, called
false arrest. occurs when a person is illegally detained against his
or her will. Prosser points out that ‘‘‘imprisonment’ while it
seems originally to have meant stone walls and iron bars, no longer
signifies incarceration; the plaintiff may be imprisoned when his
movements are restrained in the open street, or in a traveling
automobile, or when he is confined to an entire city, or is compel-
ied to go along with the defendant.”’'4

However, for someoite to be falsely imprisoned, the confine-
ment must be total as opposed to partial. Therefore, leaving one
an escape route in another direction or shutting on¢ “in 4 room
with a reasonable exit open’’ does not constitute false imprison-
ment.!*

When false imprisonment occurs, the plaintiff is always entitled
to damages, although they may be nominal. Compensation for loss
of time, physical discomfort, physical harm or illness, or mere in-
convenience can be awarded in false imprisonment cases.'6

Imprisonment can take many forms. Restraint can be imposed in
the form of barriers, physical binding, or threats used to intimidate
a potential prisoner into submission. The legal standing of the per-
son doing the imprisonment can aiso vary. False imprisonment
suits have been filed against police officers, security guards, store
managers—and educators. The imprisonment does not even have
to be intentional. The store or school that locks its doors to keep

Now AW N
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.people out and subsequently falsely imprisons someone is liable,

even though iraprisonment was not the intent.

In_education we frequently use detention as a form of punish-
ment. Detention, in itself, is not false imprisonment. Occasional-
ly, there is the sad instance of 2 young pupil being locked in a
closet by a teacher and forgotten. This is 1n obvious case of false
imprisonment. Children have been substantially injured by being
left in closets; there are even cases where they have died.

. Another aspect of detention that needs to be considered is the
age of the child. If the child is very young, detention may not be
appropriate punishment, because the child may.have difficulty in
getting home. In a rural setting this ~an happen even with older
students, because they may live 20 miles or more from the schoi,
and if detained after school, they may have no way of getting
home. When a pupil in such circumstances is injured on the way
home, the teacher 'who kept him after school may be liable for
-Jamages. .

Mental distress. Mental distress, frequently called mental
anguish, is an area of intentional interference that the cou-rs have
been reluctant to endorse. Only since the early 1900s have courts
susta.ned action for damages based on mental distress alone. Prior
to this century, mental distress went hand-in-hand with assault
cases. With the rise inm dical science, discoveries of the effects—
often physical—of mentai distress, the courts have had to accept
this type of tort as being self-sufficient in legal action. Many
courts, however, are still reluctant to grant damages for mental
distress unless it is tied into some other type of tort. The prior
“laying on of hands™" (battery) is frequently a prerequisite for men-
tal distress claims.

J

Negligence

The most common category of tort suit in education is
negligence. Indeed, almost all of the suits arising out of tort are
negligence-related in one way or another. Basically, negligence
can be defined as conduct falling below an established standard.
There are four elements of negligence: 1) standard of care,
2) unreasonable risk, 3) proximate cause, and 4) actual injury.

Standard of care. The courts have held that eGucators have the
duty to provide an appropriate standard or duty of care for their
pupils. Standards vary among occupations. Practitiondrs in cer-
tain service fields—for example, policemen, firemen, doctors, and
educators—are expected to provide a higher standard of care than
the average citizen in dealing with persons in their charge. Even
within education there are differences. Certain kinds of teachers
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have a higher standard of care than others. Early childhood
teachers have a higher standard because of the very young age of
the children they teach. Physical education teachers have a higher
standard because of the inherent danger in various exercises and
physical education techniques. Vocational and industrial arts
teachers also have a higher standard of care because of the injuries
that can occur when students use various kinds of machinery and
tools. L ,

Standard of care is closely related o supervision. The higher the
standard of care, the more specific and constant the scope of
supervision, The average teacher has what is called general super-
visory responsibilities. He or she is expected to exercise a general
and reasonable standard of care over pupils. However, teachers in
the areas of early childhood education, physical education, and
vocational education are expected to adhere to a higher standard.
These teachers are expected to provide a much more specific and
constant level of supervision over their pupils than the generai
supervision provided by the regular classroom teacher.

Unreasonable risk  The second element of negligence is
unreasonable risx. The courts have held that educators have the
duty to protect their pupils from an- unreasonable risk. The
unreasonable risk of a situation is closely linked to what is called
the “‘Reasonable Man'' doctrine (which will be discussed shortly).
Educators should not place their pupils in circumstances that lead
to an unreasonable risk. For instance, it would be rnreasonable to
expect kindergarten children to cross a busy interseciion by
themselves. A teacher who allows this has invited unreasonable
risk. Football players who go onto the field with defective equip-
ment are being subjected to an unreasonable risk by the coach. The
courts will hold tlat educators may allow pupils to assume a
reasonable risk. For instance, pupils who participate in athletics
understand that there is a chance that they may be injured in this
participation. However, it is assumed that they have received the
best possible instruction, that, proper coaching techniques are
being employed, and that the best possible equipment is used.
Anything less and the risk becomes unreasonable.

Proximate cause. The third clement of negligence ig( proximate
cause. This is a complex legal principle. In essence, proximate
cause is the sequential connection between the teacher’s negligent
coriduct and injury to the pupil. The teacher's conduct does not
have to be the direct cause of injury; it is not necessarily even the
indirect cause. It has to be the proximate—closely related in time,
space, or order—cause of injury.

The classic type of proximate cause in education is lack of super-
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vision. For example, if the teacher had been on recess duty as she
was supposed to be, would the injury have occurred? There have
been many cases in which this situation has been the basis of a
negligence suit. Let us look at an example in order to clarify this
legal principle. Assume that-the teacher was absent from recess
duty even though she was assigned to be-there. During her
absence two pupils became involved in a fight, and one knocked
the other to the ground, causing Serious injury. Whose actions
were the proximate cause of injury? Obviously, the pupil who
knocked the other down was the direct cause. However, many
courts (or juries) in this country will find the teacher’s absence
from the recess’yard to be the proximate cause of injury, reasoning
that the injury might not have occurred if there had been adcquate
and proper supervision by the teacher.’

Actual injury. The fourth element of negligence is actual injury,
meaning real and substantial injury. Tort law is not concerned
with the broken arm that mends quickly or the cut that requires 2 -
few stitches. These are minor injuriés. But it is not uncommon in
reading educational tort cases to learn of pupils who were blinded
or maimed, whose arms and legs were cut off, or who were
paralyzed or brain-damaged as a result of injuries sustained in
school. Some have been killed.

For a teacher to be negligent, all four of the elements of
negligence must be present. The court then attempts to determine
whether the teacher acted in a reasonable fashion.

‘‘Reasonable Man’’ Doctrine and Foreseeability

In determining whether the teacher acted ‘‘reasonably’ in a
negligcnce suit. courts have developed the *‘Reasonable Man™ doc-
trine. The teacher's actions are compared to those of a
“‘reasonable man™' in the same circumstances. Four clements are
considered in comparing the teachers and the hypothetic.i
reasonable man: intelligence, physical attributes, perception and
memory, and special skills.

When the element of mtelllgcncc is considered, the courts
assume that a teacher is of at least average intelligence. The second
clement, physical attributes, is particularly important. The
reasonable person will possess the same physical attributes as the
teacher (although the courts will not hold a small female teacher to
the same standard in the case of physical strength as a six-foot-six
football coach). The third c¢lement considered by the courts
assumes that the reasonable man possesses normal perception and
memory, with knowledge and experience commensurate with
others in the community. The teacher should meet the community

9. 1"
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norm in these_respects, according to the courts. The fourth ele-
ment is that the teacher possesses the special skilland knowledge
possessed by others in the same profession. This means that, for
example, the physical education instructor is expected to possess
all the skills and knowledge other physical education instructors
have, and will, therefore, be held accountable for any special skills
or knowledge that he/she claims to possess.

The court seeks to determine whether this reasonable person
could have “foreseen” the accident that occurred. This is called

‘the Doctrine of Foreseeability. Actions of the hypothetical

reasonable person are compared with actions of the teacher. If the
reasonable person could have foreseen the injury, then hé/she
would have taken steps to prevent it. The teacher’s action is com-
pared with these actions. If the teacher acted reasonably, then
he/she is not negligent. - ‘

Perhaps the element of foreseeability is the real key to
negligence suits in education. Would not the reasonable teacher
be able to foresee a pupil being injured in class if he or she were out
of the classroom? Also, would not the reasonable football coach
be able to foresce a pupil sustaining injury when he knows that he
sent the pupil onto the football field with defective equipment?
Would not the reasonable vocational teacher be able to foresee a
student injury in his shop if he knew that the blade guard was not
on the saw? Would not the reasonable administrator be able to
foresce a student falling where stairwell steps.are crumbling or
where the spow is not shoveled from the sidewalk?

Three Obligations of an Educator

The courts have said that educators have these obligations to
their pupils: 1) adequate supervision, 2) proper instruction, and 3)
maintenance of equipment. ’

Adequate supervision, as stated before, is tied very closely with
the standard of care. In K-12 schools at least, the courts have held
that teachers stand in loco parentis, which means in the place of
the parent. When children ar¢ in school, educators are expected
to exercise the same standard of care that a parent would exercise.
For most teachers, adequate supervision means' general supervi-
sion. However, for those teachers who are in the three high
standard-of-care categories, adequate supervision means
something much more specific and constant.  For example, the
average twelfth-grade English teacher has a very general and
routine standard ot care. Adequate supervision for this teacher
would mean his or her presence in the classroom and the exercise
of prudent judgment. However, adequate supervision for a




Tort Liability

kindergarten tcacker is mich more intense. The teacher should

never leave the classroom, should be constantly aware of

dangerous circumstances in the classroom, and should be constant-
: ly supervising all of the children.
_ The second of the three obligations that educators owe puplls is
. proper instruction. It appears in two kinds of negligence suits:
2 The newest type involves educational malpractice: teachers failing
' to instruct pupils properly in tite rudiments of reading, writing,
and arithmetic. Malpractice will be discussed in a later chapter.
Proper instruction is also an element in situations where pupils are
injured in physical education, shop, science, and other such classes
where specific kinds of instruction need to be given. Was the
pupil properly instructed in how to block the other football.
player7 Was the pupnl properly instructed in how to dilute acid?
The concept of proper instruction can extend to the use of
audiovisidl equipment. If the pupil is injured while using such
equipincnt can it be proven that he received proper instruction in
how to operate it? .

The third element is maintenance of equipment. To avoid

danger, educators are responsible for the proper maintenance of
all equipment under their control. This is particularly vital in
physical education, vocational educa_txou, and industrial educa- )
tion. Maintenance should be routine. Also, classroom u.zchusf.»
need to check for unsafe electrical cords, dangerous cellmg lights,
broken windows, ‘and the like. The courts will hold t;achers ;
responsible if a pupil is injured because equipment has not been
properly maintained. This means that educators should develop a
schedule or routine for inspecting equipment under their co(A rol.
Authorities suggest twice-yearly inspections for most equipment.
Of course the more often a piece of equipment is used, the more
frequently it should be inspected. Under no-circumstances should
pupils be allowed to use equlpment that is defective and potentml-
ly dangerous. ‘

LS

Rule of Seven
Another interesting legal doctrine concerning educational tort
liability is known as the Rule of Seven. It requires a court to ex-
" amine pupil age in determining negligence. The courts have long
held that pupils from birth to age 7 cannot be considered negligent
under the law. They are not legally responsible for their actions,
regardless of how grossly reprehensible their actions may be. The
G-year-old who blinds someone with a paper clip and rubber band
is not legally responsible for that action. This is why early
childhobd teachers have such a high standard of care. They are

-11- .
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responsible for the actions of all the children under 7 years of age.
Also, the law. will presume that pupils aged 8 to 14 are not
negligent. Children at this age are assumed not to know better.
This assumption may be rebutted, but the burden is on the -
educator to prove that the pupil did know befter than to act in
such a way as to produce injury. The third category of the Rule of
Seven has in the past involved students aged 15 to 21. However,
recent legislation at state and federal levels recognizing 18-year-
olds as adults has changed the age limitation of this third category
to 15-to 18-year olds. Courts have held pupils at these ages to be
.*‘possibly negligent.” .. )
- Obviously, the courts ar. reluctant to hold a juvenile to the same
- standards-as an adult. In a 1970 case a 17-year-old boy was killed
as a resule of a fist fignt in school.!” The court would not accept a
defense of what is called contributory negligence, saying that’
while the pupil was almc 1 an adult, he was not an adult and could
not be held to the same standards of mature behavior as an adult.
Thus pupils between 15 and 18 years of age are held to a higher
staqdard of behavior than 8- to 14-year olds, but not necessarily to
thai of an adult. )

Defenses in Negligence Cases
Five defenses to charges of negligence are available to educators.
They are as follows: 1) contributory negligence, 2) comparative -
negligence, 3) assumption of risk, 4) act of God, and 5) sovercign
immunity. :
Contributory negligence occurs when the injured party’s
negligence of his own well-being contributed to his injury. This is
the most popular form of defense to negligence charges. However,
it is necessary to remember the Rule of Seven. Children between
birth and age 7 cannot be guilty of contributory negligence. With
pupils between the ages of 8 and 14, the burden is on the educator
to prove that the pupil knew better. Technically, pupils can be
= guilty of contributory negligence, but courts ar¢ reluctant to hold
s 3 juveniles, even if over 15 years old, to be guilty of contributory
negligence. -
The second defense, comparative- negligence, is where more
thzn one person’s negligence contributed to the pupil’s injury, In
any typical tort suit, a good lawyer sues everyone in sight. He sues
the teacher, the teacher across the hall, the principal, the
. superintendent, and the school board. It is frequently true, of
- . . course, that more than one person’s negligence is responsible for
an injury. Where this happens, the court partitions the damages
among the negligent parties, Perhaps the teacher is 50% negligent,

~
~
~
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the pfmcipal 30% negligent, and the school board 20% negligent.
In such a case, if the court awarded $100,000 in damages, the
teacher would have to pay $50, 000 the principal $30,000, and the
school board $20,000.

The third defense to negligence is assumption of risk. This
defense is tied to the concepts of reasonable and unreasonable risk.
Pdpxls may assume a reasonable risk. They do so when they go on-
to the football_ field, the baseball field, the basketball courts, or
even when they take vocational or industrial arts classes.
However, courts assume that pupils have received proper instruc-
tion and that they have used the best possible equipment. If the
educators involved have failed in either of these two requirements,
then the courts will hold that the assumptxon of risk is'not a viable
legal defense. More than one courf has put another restriction on
the assumption of risk as a defense to negligence charges: They
have held that pupils cannot assume risks unless they are aware of
the risk. This means that educators need to,inform pupils of the
possibility of being harmed or injured, despxte the fact that they
are given the best possible instruction and well-maintained equip-
ment. Such notification should be in writing, and the pupils
should be made to sign an ‘‘understand” form showing that they
are aware of the potential risk involved.

The fourth defense to negligence charges is that the m;nry was
an act of God, totally unforeseeable. That is, a reasonable person
could not possibly foresee the injury occurring. For instance, it is

.a bright, sunny day on the baseball diamond. A bolt of lightning
strikes and kills a pupil. It is an act of God. There is no way the
educator could have prevented it. However, if the baseball coach
had seen a thunderstorm rolling in and decided that he could
manage one more inning of play, the lightning death would be con-
sidered negligence, because he could have foreseen the event. The
principal who sees a dead tree next to his school and fails to have it

~ removed is negligent if it falls and injures a child. However,f the
tree seems to be perfectly healthy but one day falls on his school,
that is an act of God.

The fifth defensc is sovcreign immunity (sometimes called
governmental immunity). It involves the doctrine that a state can-
not be sued in the state’s courts. At present, eight to 10 states still
have sovereign immunity.'8 In these states people cannot sue the
school board for acts of tort liability. In most states the doctrine
has now been abrogated either by court or by the state general

assemblies. In states that retain sovereign immunity, parents can. -~

seek damages from the teachers and administrators rather than the
school board. .

LN
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Documentation of Proper Instrnction
and Maintenance of Equipment

A prcvxous section discussed the three obligations,of a teacher:
adequate supcrvnsﬁ)n proper instruction, and maintenance of
equipment. When a teacher is sued for negligence, the outcome of
the case ‘often hinges upon whether the teacher can prove that
proper instruction was given or. that equipment had been properly
mainiained.

Unfortunately, the teacher’s word is meaningless in such a situa-
tion. And oftentimes pupils (the one injured and/or other pupils in
the class) forget about the day when the teacher « xplained how to
use a cu‘tam piece of machinery. Educators need more proof of

proper instruction and maintenance of equipment than their own
-word or a pupil’s unreliable memory. )

There are three ways that educators can protect themselves in
these circumstances: documentation, documentation, and docu-
mentation! It is vital that the teacher have some dated evidence to

prove that proper instruction is given and/or that equiyxént is’

properly maintained. ,

Proper instruction. In order to document proper instruction,
the teacher should provide classroom instruction about machinery
to be opcratéd or techniques to be employed, then give a written
test and go over each test individually with each pupil. The pupils
should initial and date missed questions to signify that they
understand why they erred. The teacher should keep the uSts as
part of the documentdtion of proper instruction.

Next, a checklist should be developed, with each pupil’s name
along the left side and each piece of machinery (or physical exer-
cise, etc.) along the top. The teacher should demonstrate for the
class how to operate a piece of equipment (or do the exercise).
Also, the teacher should show pupils what not to do.. Then each
pupil should demonstrate that he or she understands the technique
or exercise. As each does this, a check mark will record the fact.
This column of the checklist should also be dated.

It has now been documented that the pupils were given proper
instruction. They were tested and demonstrated competence. And
there is written proof. These records should be kept as long as the
pupils are in the class. Finally, teachers sould provide adequate
review for pupils who are returning to certain classes after summer
vacation. This review should also be documented.

Maintenance of equipment. All teachers, but particularly those
in vocational and industrial arts, are responsible for proper
maintenance of their equipment. This is especially important
when pupils use the equipment. Inspections to insure safety of

23 .4
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electrical curds, blade guards, solid machinery stands, etc., need to '
be made at least twice during the normal school year, More fre-
quent checks should be made on specialized equipment. The more
a piece of equipment is used, the more frequent the safety checks
should be. .
Documenting maintenance of equipment is relatively easy.

Teachers simply develop a list of all the equipment in their
classrooms with safety check dates. After inspecting the equip-
ment, the responsible shop teacher cliecks the appropriate box and
signs the form. A copy should be sent to the appropriate depart-
ment head, and the teacher keeps a copy as well. v

I3

N Degrees of Negligence ' »

Teacher negligence is not an all-or-nothing proposmon Courts

_ have recognized vatying degrees of negligence since 1704, when

““an English judge borrowed the concent of degrees of negligence

from ancient Roman law.'? Most modern courts have been forced
to accept three degrees of negligence through various state
statutes: 1) slight negligence, 2) ordinary negligence, and 3) gross
negligence. )

‘ .Slight negligence is defined as “failure to use great care.’’?° In
other words, a higher standard of care exists and the educator fail-
ed to provide it. Teachers in the three **high standard of care™
categories (early childhood teachers, vocational and industrial arts
teachers, and physical education teachers) could be found guilty of
“*slight negligence™" if they did not provide that “extra’ standard
of care required of them.

Ordinary negligence is defined as “'a failure to use ordinary
care.”'21 This means that regular classroom teachers are expected
to exercise ordinary prudence and judgment and provide an or-
dinary standard of care just as the hypothetical reasonable teacher
would. 3

Gross negligence is failing ''to use even slight care.”"?2 To be
fbund guilty of gross negligence, a teacher’s performance must be
less adequate than that of even a careless person. Some courts,
however, have found this definition unmanageable and have
therefore created a different definition of gross negligence. They
define it as negligence ‘‘requiring willful misconduct, or
recklessness, or ... utter lack of all care ....”"# In essence, these
courts have placed gross negligence somewhere between plain
negligence and intentional interference. There must be a “quasi- ¥
intent” to cause harm. The terms “willful,” ‘‘wanton,” and
“reckless’ enter this description of gross negligence. ‘

<
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Attractive Nuisances . :
Courts in the U.S. have developed the legal doctrine called *“‘at-
tractive nuisance’ in tort cases dealing with trespassing children.
A nuisance is “‘a dangerous, unsafe, or offensive condition which is
likely to cause injury, harm, or inconvenience to others.”%4 "An at-
tractive nuisance is such an unsafe condition that particularly
draws children to it. While the child may be trespassing when the
injury occurred, many courts will rule that the unsafe situation or
condition attracted the child onto the property. Generally, there
are four conditions for liability involving attractive nuisances. '

1. The person in charge of the schooi or special area must be
aware of the fact that children or young pupils might be likelv to
trespass. .

2. The person in charge knows that such a place or condition in-

- volves an unreasonable risk of harm to the trespassing children.

3. The child or young pupil, due to immaturity, is unaware of
the potential danger

4. The usefulness of the attractive nuisance must be associated
with its potential for harm. A dangerous machine in a vocational

" teacher’s shop must be important to the class; possession of a
highly dangerous nuisance that has little utility increases the prob-
ability of a finding of negligence.

Perhaps the classic example of an attractive nuisance is the
swimming pool, but there are many attractive nuisances.in the
schools. The unlocked gym with a trampoline is ar attractive
nuisance. The unlocked vocational shop is another. The courts
have ruled, however, that elementary playground equipment is
not an attractive nuisance. There is no inherent danger in
playground equipment. It may be advisable for all educators who
have potentially dangerous equipment or implements in their
classrooms, gyms, shops, etc., to lock them when they are not pre-
sent.

Selection of an Attorney .
Lawyers, like doctors and educators, specialize in some aspect of
their profession. Tort law is highly ‘specialized, and the smart
educator will seek a specialist in tort law if he or she becomes in-
volved in a tort case. : ’ ’

How can one select a good attorney? Tort lawyers can be refer-
red by one’s family lawyer. Friends or colleagues may be able to
make recommengdations. The state education association’s general
counsel is often an excellent source of advice. Large law firms
almost always have specialists among their partners. But
remember, the larger the firm the higher the costs (usually).

Q 25
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Young, inexperienced lawyers frequently lack the practical exper- ’
tise to represent an educator adequately in a major tort case. Also,
before retaining an attorney, one should find out if he or she
represents the school board or other potentially confhcung in-
ter;ests7/;1€ district’s insurancé company, for example. -

. -

- Tort Suits .

The legal process involved in tort suits may seem confusing to
many educators, Whiléthe process may vary sl’ghtly from state to
state, the procedures described below are fairly typical. - .

When an educator is sued, the first legal tactic is usually a mo-___—
‘tion for a summary judgment. Both parties wili ask the trial court
judge to rule in their favor. Each uttornéy will present the

, evidence to the judge (no jury is present at this hearing) and then “
move for a summary judgment. A judgment for the defense means
that there is not enough evidence to find the defendant negligent

-or that some legal technicality has nullified the evidence.
Therefore, the defendant is asking the judge to dismiss the suit. A
summary judgment for the plainiiff means that the evidence is
overwhelmingly against the defendant and that the judge can find
the dcfendant guilty of negligence as a matter of law (no jury is
used) Ifa trial court judge does enter a summary judgment for the
plamtgff? /o things can happen: 1) The judge can rule on the
amaunt of. ama es, or 2) the judge can allow a jury to decide the
amountaof’ dﬁmages /

If thé fﬁdge does not enter a summary judgment for either the

'Tﬁplamuff or the defendant, then the question of negligence becomes

[,juey issue. All the testimony, evidence, €tc., must be presented

yefore a jury. “This is where the skill and adro:tness of an attoraey
becomes critical. Once each side has presented its case, both
lawyers will again ask for a summary judgment for their clients.

. Assuniing the court denies these motions, the trial court judge will
instruct the jufy. regarding the issucs of law. The jury is told what
constitutes negligence, foreseeability and whether or not con-
tributory negligence, etc., camr be usea .~ a defense. Frequently,
the trial judge’s instructions to the jury are a primary reason for at-
torneys to appeal the jury’s decision.

The jury then has two considerations. First, is the defendant
guilty of negligence? If so, are there any appropriate defenses?
And second, if tha defendant or defendants are negligent, what
amount of damageﬁ should be given to the injured party?

Damage awards can be given in a variety of ways. Not only can
an injured pupil be awarded damages, but also the parents. Pupils
may be awarded compensatory damages (to compensate them for

N
‘ -17- <0




‘Tort Liability

medical expenses, etc.) for past and future expenses, as well as
general damagcs for pain and suffering (past and future). In some
states general damages are known as punitive ‘damages—an at-
tempt to punish the negi‘gent party.  *

Trial judges are given che power to alter a jury’s damage award if’
the judge feels such daraages are unfair. When this happens, an ap-
peal is highly likely. :

As the cases in this bock make clear, any good tort lawyer sues
everybody in sight—and afways the school board. The reason for
suing everybody concerned is quite simple. The more. people

. sued, the greater potential for finding that someone is negligent It
- is the old shotgun technigre. Also, school boards are usually ‘ ued

becausd, as a board ,they generally pdssess much more money than
any combination of individual educators. The attempt is to sue the
pocket with the most . money. Even in states where school boards
enjoy sovereign immunity, aggressive lawyers always will name
the school board members as defendants in.order to give the courts
an opportunity to abrogate the board’s immunity. Obviously,
most people would rather sue the school board than the teachers.
But in those states that have soverergn |mmumty a plaintiff’s best

‘bét is to sue the educator.

>

Preventive Mcasurés
Release forms A common procedure that schools have used for

years is to féquire parents to sign *‘liability release forms’’ before

pupils are permrtted to go on field trips or joih in extracurricular
actrvmes ‘Only in a very few states are such forms legal (California
is on€). In most states the forms are legally worthless. A teacher
cannot abidcate his or her standard of care of pupils. Basically,

“ these forms imply that no matter how grossly negligent an

educator is, the pupil and/or parent cannot sue. Courts will not
recognize this proposition. However, the form may deter parents
from $uing educators if an accident occurs. Also, the form does act
as a parental permission form. - -

Save-harmless forms. An alternative to release forms is the save-
harmless form or statute. Some states have allowed their school
brards to *‘save” the teacher ‘‘harmless’ from certain types of ac-
tions if found negligent. This means that the school board (or the
state) will pay the damages if the teacher is found liable. Usually,
save-liarmless statutes are in effect only for certain situations, such
as those in which injuries result from breakmg up a disturbance.

Some school board lawyers have developed save-harmless forms
‘or parents to sign in place of the old liability release forms. This
means the parents will save the teacher harmiess if the teacher rs

,
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' found negligent. However, the exact legal status of these save-
harmless forms has not been determined by the courts in many
states. In any event, the save-harmless form will probably provide
more legal protection than a liability release form would. In 1978
the National Education Association published a report on the status
of save-harmless legislation across the country.?s

Insurance. One of the ways educators can protect themselves is
by acquiring tort insurance. While insurance may seem to be the
solution to the tort risk, there is one major drawback. Most

" educators are not rich, and most people know it. A successful suit
against a teacher is not likely to bring a large award. The income
leve! at which most educators live might thus be a deterrent to a
law suit.26 However, possession of a tort insurance policy may at-
tract law suits, because the pupil or his parents know's that the in-
surance company does nave money. Therefore, while the tort in-
surance provides protection, it alse offers an incentive for bringing
a tort suit against an educator.

Notwithstanding the above, every educator should possess some
“type of bona fide tort insurance. This phrase “‘bona fide’ is used
because-many policies that school boards purchase to protect their
employees are worthless. Such blanket or umbrella policies fre-
quen:ly have ‘‘not negligent” clauses or ‘‘maximum damages’
clauses, or clauses with wording of this kind: '‘This policy will
cover all actions of educators who are engaged in activities ap-
oropriate to the edutational process.” ObviouEW,\she (uninten-
tional) injury of pupils falls outside “activities appropriate to the
educational process.”” Be warv of such school board insurance
policies. While many policies are indeed quite good, others are
quite bad.

Educators who wish maximum protection from tort suits should
acquire some type of private insurance. Policies of this type can be
obtained through professiunal organizations such as the National
Education Association, vocational associations, administrative
organizations, c¢tc., through private automobile insurance com-
panies, or from home or ‘renters’ insurance companies. Such
policies cost approximately $25 for $250,000 to $300,000 of pro-
tection. Most of these policies do not cover tort suits resulting
from the administration of corporal purishment. Teachers who
need such protection should request a ‘‘corporal punishment
rider” on the original tort insurance policy. The additional cost
will be about $5. (Note that tort insurance will not provide protec-
tion for educators against criminal acts; it is tort insurance, not
criminal insurance.) .

Inservice for aides and student teachers. Frequently, the ques-
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tion is raised, ‘‘Are aides liable?””  The answer is,
“yes—sometimes.” In general, courts are reluctant to hold aides
liable unless they have been instructed in supervision of the activi-
ty for which they are responsible. Courts will hold teachers liable
in. supervising a lunchroom (they somehow believe that teachers
were “‘trained” in how to provide lunchroom supervision) but will
not hold aides liable unless it can be proven. that the aides were
provided instructiofi relating to the duty of lunchroom supervi-
sion. ; .

Therefore, educatorsmeed-toprovide-some type of inservice for
aides and document the fact that this inservice took place. Perhaps
an inservice day prior to the school year can be devoted to instruc-
ting school aides in supervision of various situations. Tell the
aides what to watch for and do in a variety of circumstances. A
written memo to an administrator stating what was covered in the
inservice training, the names of the aides who attended, and the
date should suffice for documentation.

Student teachers present a different kind of problem. At present
the courts seem to be divided on the treatment of student teachers
in tort cases. Some courts have ruled that student teachers are at
the end of their educational training and that no magical transfor-
mation is likely to occur in the eight-week program. Hence these
courts hold student teachers liable in the same way as certified
t. achers. Other.courts, however, have held that student teachers
are “‘students’ and in a learning situation; thus student teachers
are not Fable—but the cooperating teacher is.

One way for educators to protect themselves (and student
teachers) is to encourage the student teachers to obtain tort in-
surance for themselves. The National Education Association offers
its student members an exceptional tort insurance policy for about
$10.

Providing first aid. Situations may arise where basic first aid
needs to be administered to an injured pupil. Should educators
provide first aid? Obviously, in emergency situations school
nur<es or physicians can administer first aid, because they have
been trained to do so. Also, teachers who hold Emergeucy Medical
Training (EMT) licenses may do so because of their certification.

Teachers should only administer reasonable first ai-! in emergen-
cy situations as any prudent parent would. A popular school law
textbook advises: ‘

Unless an emergency exists, a teacher or principal should never

treat a sick or injured child except to render the first aid that a
reasonable and prudent person would render under similar cir-
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cumstances. Only a competent person, i.e., one trained in the
practice of medicine, should treat a pupil who is ill or who has
sustained an injury.

It shquld be emphasized, however, that teachers are not ¢a-
pected to possess expert medical knowledge concerning the treat-
ment of injuries. They are only required to take that action which
a reasonable and prudent layman untrained in the practice of
medicine would have taken.?’

Many statcg have *“‘Good Samaritan’’ laws that protect people
who render first aid- However, many of these good samaritan laws
require that those giving fi first aid be prop.-ly trained to do so. The
holding of an EM1 license is 2 prerequxsite to immunity in many
cases. -

Sommary - :

It has not been the purpose of this chapter to frighten educators
However, many teachers and administrators are unaware of the
scope of tort law and how it may affect them in the performance of
their jobs. Educators should be constantly aware of the potential
for pupil injury without becoming ‘“‘gun shy” of the law. Simply
by being more conscious of what may occur in classrooms and
school hallways, the average teacher can develop good habits that
will protect-against tort suits and avoid injury to pupils.
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In-School Injuries

This chapter deals with injuries that typically occur in school.

Pupils sustain these injuries, but so do teachers, other school per-

sonnel, and the public.. We shall examine the kinds of injuries that

occur in regular classrooms, school hallways, staurwells and

cafeterias, as well as those that happen on playgrounds and in
school parking lots. Chapter IV examines injuries common in

specialized classes, while Chapter V looks at those typical of

physical education classes and athleti¢ events,

Even in schools with the most conscientious personnel, pupils
will be injured. There is no practical w ay to police every part of an
educational setting to insure an injury-free environment. Usually,
courts have held that educators shquld provide general supervi-
sion. However, in cectain instances where there is additional
danger to the pupils, the courts require more specific supervision.
This mear:s that Supervision should be close and as constant as
possille.

In Loco Parentis .

The in loco parentis (m place of the parents) doctrine is ex-
tremely important to educators. Most siates have statutory provi-
sions that allow educators to stand /n loco parentis to the pupils
under their supervision. Even in states where there is no such law,
courts have held it to be a common law doctrine. In loco parentis
is not a static legal concept. It goes in and out of vogue as times
change. It dwindled in the 1960s when college students won new
frccdom. However, it made a strong comeback in the later 1970s.

The in loco parentis doctrine is a double-edged sword. While it
gives educators the same right to corporal punishment as parents
possess (see the Chapter VI discussion of Baker v. Owen?!), it also
holds educators responsible for supervising pupils just as a con-
scientious parent would. In essence, in loco parentis requires
educators to provide for the health, safety, and welfare of pupils in
a manner similar to that of their parents.

The Kobylanski Case. In 1976 the Illinois Supreme Court issued




’

——————In:SchoolInjuries -~ - — -~ T

a decision of great importance for the in loco parentis doctrine. .
While Kobylanski v. Chicago Board of Education (347 N.k. 2d
705, 1976) has to do with school athletics, which will be discussed
in greater detail in Chapter V, the case affects all Illinois tort liabili-
ty cases.

" Basically, the Illinois Supreme Court found that since educators
stand in loco parentis to their pupils, they cannot be found guilty
of n;gligenée unless a parent would be found guilty under similar
circumstances. In other words, educators possess the same stan-
dard of protection against tort suits that parents have. In Ilinois
this standard is ‘‘willful and wanton misconduct.”?  Before
educators can be found liable for negligence,it must be proved
that their actions constituted ‘‘willful and wanton misconduct,”

,

not just mere negligence. Needless to say, the Kobyianski decision

provides educators with great protection from tort liability suits.

Classroom Injuries _

There are numerols cases involving pupil injuries in the
classroom. These cases seem to be divided into two categories:
1) where the teacher was absent from the clasaroom at the time of
the injury and 2) where injury occurred while the teacher was pre-
sent. : . )

As noted, the 1976 Kobylanski decision gives teachers better
protection from tort suits. In two classroom cases decided since -
Kobylanski, teachers won because the parents bringing suit were
unable to prove “‘willful and wanton misconduct’’ on th part of
the teacher, In one case a kindergarten pupil was scalded when a

“teapot in which his teacher was boiling water fell on him during

class.? The pupil’s parents brought suit, alleging *“willful and wan-
ton misconduct” in allowing the child to play under the table on
which water was being heated. The trial court found for the
school district, claiming that there was no evidence of willful and
wanton misconduct. The parents appealed that decision. The Ap-
pellate Court of Iliinois found that while there may have been
evidence of negligence, teachers in Illinois are not subject to any
greater liability than parents. Parents are liable to their children
for “willful and wanton misconduct’ but not for mere negligerice.
Therefore, the court affirmed the ruling of the trial court in
dismissing the case. . .

In the second case, Pamela Woodman, a second:grade pupil, was
kicked in the head by another pupil while picking up paper from
the floor of the classroom.4- She sustained severe and permanent
injury. Pamela’s parents sued the school district, alleging that the
teacher's carelessness and negligence in supervision of pupils, in
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the classroom was ihe proximate cause of the injury. The trial
court dismissed the ¢ e, finding that an act of omission in the
maintenance of discipline by-a teacher did not constitute “‘willful
and wanton misconduct.”” The Woodmans appealed the case to
the Appeﬁate Court of Illingis. This court affirmed the finding of
the tria! court, holding thyt there was no proof of ‘“‘willful and
wanton ‘misconduct” in this case.

In 1973 a Florida district appeals court overturned a trial court’s

. dismissal of a suit against a third-grade teacher.3 The teacher had

asked hef pupils to help her clean up the classroom the day ufter
school ended. Several pupils showed up to help. McGahee,.a

_ pupil, was injured when he attempted to pull out a stubborn thumb-

tack with a pair of scissors. The scissors struck one of his eyes, ~
causing permanent blindness. The higher court felt that a jury
should have the opportunity to decide whether the teacher was
negligent in allowing the pupil to use the scissors. The court said
the jury should decide whether “...the scissors themselves would
constitute a dangerous mstrument 4nd if so, it would follow then
if the teacher authorized their use or under the circumstances had

-reason to know they would be likely to cause injury, she would
-have had the responsxbihty of close supervision over. the

student.’

The North Dakota Supreme Court ruled in an interesting case
regarding a pupil’s assumption of risk in classroom situations. In
Wentz v. Deseth (22I'N.W. 2d 101, 1974) an eighth-grade pupil
was severely burned during a candle-makmg exercise. Apparently,
the teacher had to leave the classroom but instructed all pupils to
put out their candles. All were put out. After the teacher left the
clagsroom, however, a pupil relit Wentz’s candle while he was
epgaged in a conversation with someone else. Then the other

upil poured after-shave lotion on the lit candle, which ignited and
severely burned Wentz, causing permanent injury. At the trial the’
judge erred in instructing the jury on assumption of risk. Because

- of this the jury ruled in favor of the teacher. The North Dakota

Supreme Court ruled that the pupil should be given a new trial,
since assumiption of risk was a moot point. The high court felt that
the pupil was unaware of any risk and therefore could not have
assumed it.

There is nothing to show that Wentz had any knowledge of the
dangerous flammability of the after-shave lotion, or that he had
anything to do with igniting it or that he even knew it was being
ignited. He was sitt...g at his desk obedicntly. He had nothing to
do with the ignition of the lotion or the spread of the flames to his
¢lothing.
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The burning candle sitting on Wentz's desk, undisturbed, was
. not the proximate caise of Wentz’s injuries. There was an in-
tervening cause, put in motion by another student’s pouring or
squirting the aftér-shave upon the candle, thereby igniting the
lotion, which resulted in flames spewing from the container. It
was these flames which caused the injury, not the flames of the

candle.” .

This case appears to make pupil awareress of risk a prerequisite
for any defense an educator might use which involves student
assumption of risk. -

. As educators know, there-are times when pupils leave the school

grounds without the permission or knowledge of school person-
nel. Two cases, one from Arizona and the other from Mississippi,
demonstrate the point that school officials are not liable if pupils
are injured under such circumstances. In both of these cases the
pupil was killed by an abductor. The Arizona case, Chavez v.
Toileson Elementary School District (595 P. 2d 1017, 1979)
resulted in an initial jury damage award of $400,000 against the
school district. Ten-year-old Regina Chavez appatently left school
to return ‘a neighbor’s puppy, which had found its way to school.
She did not have permission from any school personnel. Her slain
body was found three months later. The abductor was caught and
convicted of the crime.» However, her parents brought suit against
the school district for ncgligence. After hearing the evidence, the
jury awarded the parents $400,000 in damages. The trial court
judge set aside the verdict on the ground that the parents failed to
show that the school district had a standard of care to.uphold.

The Court of Appeals of Arizona ruled in favor of the trial jurige

in the appeal. The court ruled-that-the schools.do bave a standard

of care, saying, *‘[T]here can be little question that a school district
and a classroom teacher owe a duty of ordinary care toward a stu-
dent during the time the student is under their charge.”® But the
court also said that no one expects a pupil to be killed leaving the
school premises:

To say that murder is a foresecable potential creating an
unreasonable risk of harm to each child leaving school grounds
each day in the state of Arizona is untenable. The heinous
criminal conduct involved here, while shocking, is clearly in the
category of the unforeseeable. If it were, otherwise, prevision
would become paranoia and the routines of daily life would be
burdened by intolerable fear and inaction. The intervention of
the criminal conduct was foreign to any risk created by the school
personnel. As a matter of law, we hold that the defendants could
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n(n reasonably have foreseen that Regina Chavez would leave'the
school grounds without permission and thereafter be abducted
and slain.?

% In a similar case in Mississippi, the State’s Supreme Court also
upheld dismissal ‘of a suit against a school district. The cir-
cumstances of Levandoski v. Jackson County School District (328
So. 2d 339, 1976) are very similar tQ those of the Chavez case.
Thirteen-year-old Rose Marie Levandoski failed to return to her
math class after a break. Neither the math teacher nor Rose’s
subsequent teacher reported her absence. The girl’s body was later
found in the Tchouticabouffa River. She had been stabbed to
death. The parents filed suit against the school district, the prin-
cipal, and the pupil’s two téachers who failed to report her miss-
ing. The trial court dismissed the suit, stating that there was no
causal connection between the teachers’ and the school’s failure to
report'the pupil missing and the pupil’s death. The Supreme Court
of Mississippi agreed with the trial court.

Teacher Absence Cases
Many suits arise from pupil injury when the teacher is out of the
classroom. The courts do not seem to assume that tie teacher’s
absence is proximate cause of injury. However, in almost every
case, the pupil and/or the parents have alleged that the teacher’s
absence was the proximate cause of the injury. They claim that
there was negligent supervision because of the teacher’s absence.
Educators like to cite two older cases to prove that absence from
" the classroom is not proximate cause of injury. Guyten v. Rbodes
(29 N.E. 2d 444, 1940) is one of these cases. It is considered a
classic by-some legal scholars. The-case involves an injury to a stu-
dent in class. The plaintiff, a 12-year-old pupil in a school for
defective and incorrigible youth in Cincinnati, was struck in the
eye by a milk bottie thrown by another pupil. The injury caused
him to lose sight in one eye and impaired vision in the other. When
this accident occurred, the teacher was outside the classroom talk-
ing to ancther pupil. Guyten, the injured pupil, claimed that leav-
ing the schoo! room without putting someone in charge, knowing
the vicious character of the assaulting pupil and his previous at-
tacks upon the plaintiff, constituted negligence. Also, furnishing
milk bottles and permitting pupils to possess them was negligence.
The primary concern in this case was the issue of proximate cause.
The court found that the accident could have occurred even with
the teacher present; therefore, the teacher’s actions or lack thereof
were not the proximate cause of injury. The court dismissed the
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suit against the teacher.

Obman v. Board of Education of the City of New York (90 N.E.
2d 474, 1949) is the other, older yet classir, case involving teacher
absence. Herbert Ohman, a 13-year-old pupil, was struck in the
eye with a pencil thrown by another pupil. While the facts of the
case indicate that the incident was not inten}i’onal. they also reveal
that the teacher was not it the classroom at the time. Ohiman’s
parents sued the board of education for negligence, alleging that
the teacher’s absence from the classroom constituted proximate
-ause of the injury. The Court of Appeals of New York found:

! i ’

A teacher may be charged orly with reasonable care such as a
parent ot ordinary prudence would exercise under ccmparable
circufnstances. Proper supervision depends largely on the cir-
cumstances attending the event, but so far as the cases indicate
there has been no departure from the usual rules of negligence.'°

The court also addressed the issue of the plaintiff’s suing the
board of education instead of the teacher: “‘Here even if we
assume without conceding that the teacher was negligent in leav-
ing the room for any purpose, for any length of time, it does not
follow that the board is liable for the consequences of an unfore-
seen act of a third party.”’!! However, the court did indicate that it
felt there was no abnormal danger involving the use of a pencil:

* “[No one can] seriously contend that a pencil in the hands of a

school pupil is a dangerous instrumentality. This 1s one of those
events which could occur equally as well in the presence of the
teacher as during her absence.’'!? :

Perhaps the most famous case involving injury during a teacher’s
absence ic Segerman v. jones (259 A. 2d 794, 1969). Many
teachers like to cite this case as proof that teacher absence from the
classroom does not constitute proximdte cause of injury. Rita
Segerman was & fourth-grade teacher in Montgomery County,
Maryland. On the day the injury occurred, normal physical educa-
tion activities were being held inside due to inclement weather. In
carrying out requirements of the physical education curriculum,
Segerman was using an exercise record called ‘‘Chicken Fat.”” She
had instructed her pupils which exercises to perform with each
section of the record. While the pupils were exercising, Segerman
left the classroom for a short time to take care of school business in
the office. During her absence, a male pupil moved from his
assigned placce to the place next to Mary Jones. While doing one of
the calisthenics, this pupil hit Jones’s mouth with his foot and
knocked her tecth out. ‘
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Jones’s parents filed suit against Segerman for damagys caused

by the injury. The trial court found that Segerman’s absence from
the classroom was.the proximate cause of injury and awarded

~_

Court of Appeals. The Court of Appeals reversed the findings of
the lower court, stating, “if a.rule can be developed from the
teacher lxabxhty cases, it is this: A teacher’s absence from the
classroom, or failure properly to supervise students’ activities,-is
not likely to give rise to a cause of actxon for injury to a student
unless under all the cxrcumstances the” possxbxhty of injury is
reasonably foreseéable,”’13

In 1977 a Louisiana court of appeals ruled sxmxlanly in a case
" where the teacher had left the school for the day.!4 Laura Martel, a
third-grade teacher, asked her pupils if some would agree to clean
up the classroom after school. Three male pupils agreed and, after
giving the pupils instructions in what to do, the teacher went
home. One of the pupils, Larry Jolivette, went through the
teacher’s desk and found a small paring knife which Martel used to
sharpen crayons. Jolivette cut another pupil, John Richard, in the
eyelid with the knife. Although two doctors told John's parents
that the injury was minor (only the eyelid was cut), they brought
suit against the school district, the pupil and his father, and the
teacher. The trial tourt found that the teacher was not negligent in
leaving the knife in her desk or in leaving the children unsuper-
vised.!s
Richard appezaled, claiming that the trial court erred in not find-
ing the teacher’s absence from the classroom to be the proximate
~ cause of injury._The appeals caourt ruled that there was no teacher
negligence involved either in the teacher’s absence or the posses-
sion of a paring knife in her desk. The court said:

) -[Tlhe .paring knife was in a desk drawer and the students

were forbidden to go near the desk. The teacher had not placed it

in control of the students and left them unsupervised.'¢

Another very interesting Louisiana case is Schnell v. Travelers
Insurance Company (264 So. 2d 346, 1972). In this case,
however, the injured pupil won $44,500 in damages from the
school board. The court said:  *

The accident occurred during a school lunch recess. Plaintiff
child, a sixth-grader,-had permission of a first-grade teacher (her
aunt) to “mind’” some first-graders, work with them on
vocabulary words and phrases, and read to them.!?

$6,131 in damages. Segerman appealed the case to Maryland’s
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An 1l-year-old pupil was injured when, while opening the

) classroom door, her hand slipped and went through the glass win-

dow in the door. Apparently the pupil’s hand was greasy from

potato chips and another pupil, on the-inside of the classroom, was

.leaning against the door. The Louisiana Court of Appeals upheld
'th‘edgglge award of $44,500, stating: '

It was negligence for the first-grade teacher to send Janet into,
or knowingly permit her to be in, an unsupervised position when
the natusal playfulness of other children, inclined to tease or in-
terfere with a child “teacher,” might result in such horse-play as
did occur. This negligence did cause the damage Janet suffered.'®

The.court held the school board liable in this case because the
board failed ‘‘to.have, in the door, glass of such characteristics that
it would not break when an 11-year-old’s hand might accidentally
strike it with force.”1? ' ,

In addition to the above-mentioned cases, there are three in-
teresting cases from Hlinois. As mentioned earlier, Illinois law will
not hold a teacher negligent unless, under the same circumstances,
the parent can be found negligent. The legal standard of ‘“‘willful
and wanton misconduct’’ is derived from the 1 loco parentis doc-
trine.
| A 1974 case, Clay v. Chicago Board of Education (318 N. Ed.
d 153, 1974), involves injury to Georgia Clay, who was 11 years
1d and in the sixth grade at the time.2° This is another case involv-
ng pupil injury in a classroom while the teacher was absent. While
—__hnhe_teacher. was out of the class, Clay was struck in the face and

right eye by another pupil without provocation. Her parents
brought suit against the school board and teachzr. The trial court
dismissed the suits, stating that there was no proof of “‘willful and
pellate Court of Illinois. This court saw two issues in the case. The
first was whether the teacher not being in the classroom and leav-
ing it unattended constituted “‘willful and wanton misconduct.”’
The second was whether, as the suit alleged, the teacher and the
school system should have known that the pupil who struck Clay
| had a history of this kind of viclent behavior and therefore should
not have allowed him to be alone in a classroom with other pupils.
While the appeals court foand that there may indeed have been
evidence of “mere negligence’’ in this case, the plaintiffs failed to
prove: “willful and wanton misconduct’’; it therefore affirmed the
holding of the trial court and dismissed the suits against the board
of education and the teacher. - ’ -

. . -
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Cotton v, the Catbolzc Bishop of"Cbicago (351 N.E. 2d 247,

school. Darryl Cotton, a private school pupil, was rn;ured when
physrcally,assaulted by another pupil in a school gymnasiumgihe
gymnasium was not under the supervnslon of any tLeacher at the
~ time. Cotton’s ‘parents sued, alleging ‘“‘a fallure to sugcrvnse cer-

. tain gymhasium activities; they were gunlty of negllgence " The
trial court ruled in favor. of the defendant’s school, holding that

the Cottons had not proven ‘‘willful and wanton misconduct,”

L standard that applied to pnvate as well as public schools. ’I'he

N _mxscondpct .standard] to be applrcable only, to public schools
o -would creat/g1 ar- irbxtrgtry classification. »21 Therefore, the co /
s - found for the ,chool agiinst the pdpll - . /
‘ . The_thxrd vase from Illinois involved rn;urres sustalne during a
’ racnaLdtstnrbance at a high schiool.?? The injured pupil was a
Soph()mpre at Westvxew ngh Schooland was ina classroom wrth
8 :other pupils with the classroom door,locked However there was
: R0, teacher in the classroom 4t the time,’ Whrle the pupil was in the
claSSroom a pane of glass was broken in the door and approx-
rmately 30 black puprls entered the classroom They hit Poytner
o .-on the head ;with a pipe; he was rendered unconscious and was’,
" takentoa hospltal for treatment. The court }n examining the facts
found: o [I]t’is clear from.the record that the teachers were glven
no specral training in regard~to the “fiandling of riots or disturb:-
. ances with the exception of belng told to remain in the hallways ¢
2 when the students were there.”?3.
] <7 The key to this case seems to have been in the language ‘that the _ )
pupxl s attome& used in ﬁling the, suit against the school district. I1-
inois la-. requires, as n()ted earller,,that for a school district to be
found fegligent there muyst Ye.*‘willful and wanton misconduct.”
However, Poynter ] attorney, instead of using *‘willful and wanton
e mlsconduct uséd the phrase *negligently and carelessly. " The
. trlal court - found that there wis a great difference between
inegllgently afid carelessly and ‘“‘willful and wanton” and
therefore’ dismissed the case. The Appellate Court of Illinois
upheld that' fi inding. .
This cas¢ ’shows that the abrllty of a plaintiff’s légal represen-
tative lS often crucnal in a case of this kind.

Halls, Stairwells, Restrooms

. . While numerbus pupil injuries occur in the ciassroom, many
L others otcur in schdol corridors, stairwells, supply. closets,.

. restrooms and school locker areas. Also, several significant cases
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involve school doors and windows chat have injured pupils.

Two cases of the latter type came from Louisiana in 1972.
first involved 4n injury to a 12-year~ ', sixth-grade pupil, Bar .
sims.2¢ She severely injured her right hand when she put it
through an exit door window. She had meant to push the panic
bar, common on most school exit doors, but missed and pushed
her hand through the adjacent double-strength panels of glass. Fhe
parents sued the schoot board for $1,188.85 in compensatory
damages (for medical and doctor bills) and for $250,000 for Bar-
bara’s pain and suifering ‘and permanent disability, which she
asserted was incurred as a result of the negligence of the defen-
dants in permitting children to use a docr constructed as this one
was.?s The trial court dismissed the suit, and the parents appealed
the case to the Louisiana Court of Appeals. The court upheld thc
finding of the trial court, stating that contributory negligence of
the pupil caused the injury to herself:

in applying that yardstick to the facts adduced herein, we are
compelled to reach the inevitable conclusion that a 12-year-old
gir! of normal intelligence should be aware of the danger of
rushing toward a glass-paneled door with her hand reaching for
the “panic bar” when she. was looking in the opposite
direction.?6

In the same year the Louisiana Court of Appeals made a contrary
ruling in a similar case. In jobnson v. Orleans Parish School -
Board (261-S0. 2d 699, 1972) a parent sued the school board for
$25,000 when his daughter was injured by 2 cracked window in
the school hallway. Brenda lohnson was a 13-year-old, seventh-
grade pupil who was visiting the elementary school across the
street from her junior high chool. While waiting in the elemen-
tary school hallway, Johnson accidentally struck a large plate-glass
window. At the time of the injury, the window was cracked and
repaired with tape. The division superintendent had previously
ordered the glass repaired with more durable material. The trial
court ruled in favor of the pupil and her father, awarding $2,700 in
damages. The school division appealed the case, alleging that the
pupil was contributorily negligent in that she leaned against a win-
dow obviously cracked and in need of repair. The appeals ccurt
upheld the trial court ruling, stating:

The defendant knew that the window was broken and had it.
taped as 2 temporary precautionary measure. However, to per-
mit a window as large as this One to remain in such condition for
a period of four months inan area children are known to frequent

A ]
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is -certzinly indicative of negligénce on the part of the
defendant.?”

Another “‘door” case also comes from Louisiana in 1977.2%8 A
hxgh school pupil, Robert Lewis, had the fourth ﬁnger of his hand
severed.when a door he was opening to the school’s music rocm
was slammed shut on his fingers. At the trial there was testimony
that the door was faulty, because pupils in the music room had to
slam the door to keep it closed. Apparently, a pupil in the room,
seeing the door swing open, slammed it shut on Lewis’s fingers.
Lewis’s father brought suit against the school board, alleging
negligence. in maintaining the door. ' The trial court awarded
$3,587.25 in dzmages ($3,000 of which was punitive damages). In
examining "the case on appeal, the .Louisiana Court of Appeals
found:

*“Liability of the schocl board for an alle[,edly dangerous condi-

tion of a door which purportedly necessitated the practice of

slamming it shut could be imposed if it were shown that a

dangerous condition had existed for sufficient time to justify the

conclusion that they are charged with knowledge of the®
dangerous condition, or if they actually had knowledge of the

dangerous Gondition and did not fémedy it ™~ ... _ .

However, the court reversed the ruling of the lower court
-dtsmtssmg the suit, because the school division rebutted.allega-.
tions of negligence by producing evidence that all school buildings
were inspected each mon:h for dangerous conditions and that the
previous month’s inspection revealed no defect in the door. The
court said:

The existence of actual knowledge is in fact contravened by the '
‘testimony of Robert Blanchard, the supervisor of buildings and
grounds for the St. Bernard Parish School Board, who sfated that
records of complaints were kept, and there had been none con-
cerning the door in question. Furthermore, Blanchard’s
testimony established that he inspected the school for cleanliness
and necessary repairs on a monthly basis.

Not only are educators and school boards sued for *‘defective’’
doors and windows in schools but also for injuries sustained by
pupils in school restrooms, supply rooms, locke.., and
auditoriums.

In Lauricella v. Board of Education of City of Buffalo (381
N.Y.S. 2d 566, 1976), a high school pupil was attacked in the
school restroom and was ‘‘pushed, thrcwn, or forced tc jump”
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from the window of the second floor lavatory.3! The pupit sus- °
tained severe injuries in the fall and sued the board of education
for not providing adequate supervision. Testimony at the trial
revealed that the school had experienced several previous in-
stances of pupil violence, including a very serious one the day
before. The principal had implemented a plan of intense supervi-
sion by teachers on the morning of the injury, but “‘notwithstand-
ing these planned precautions, about 20 students were allowed to
gather in the lavatory where the incident took place and no teacher
or aid investigated this situation.”3? The Supreme Court of New
York, Appellate Division, upheld the trial court’s ruling that the
absence of supervision constituting proximate cause was »* issue
for a jury to decide.

Washington State added an interesting case’to educational tort
law in 1969. In Osborn v. Lake Washington School District (462
P. 2d 966, 1969), James Osborn, a 15-year-old pupil, was injured in
a school supply room when a voting machine fell on him, fractur-
ing his leg. Osborn’s teacher had escorted the class to the
tunchroom. In the middle of the lunchroom was a supply closet.
Osborn and several other pupils entered the closet immediately
upon reaching the lunchroom. The teacher asked the boys to leave
the closet and they did so. The teacher then left the lunchroom,
even though she was assigned to supervise the area. The court of
appeals then describes what happened: '

In her absence the boys began to talk and run around; general
disorderliness quickly developed. During the state of disorder,
the plaintiff and three companions re-entered the storeroom.
Once inside, some other boys closed the door and refused to let
them out. The boys in the storeroom could not find the light.
They yelled and pounded on the door for as long as three
minutes, asking to be released.

There is no evidence that the boys were *'roughhousing” in the ‘
storernom. During the confusion, however, the voting machine
fell on plaintiff, fracturing his leg. No one knows what caused the
machine to tip over.33

Osborn sued the school district for negligence. During the trial
tHe defense attorney brought to the attention of the jury that
,Osborn lived in a home for boys and had been convicted of truan-
\cy, running away from home, vandalism, and theft. The jury
found the school district not negligent. The pupil appealed claim-
mg that the defense attorney had prejudiced the jury Ly exposing
hlS background. The Washmgton State Court of .\ppeals agreed. It
found the defense attorney’s actions wrong, and, believing that the
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issue of negligence should be decided by an unprejudiced jury,
ordered a new trial.

A 17-year-old girl won a suit against her school district in
Kingsley v. Independent School District #2, Hill City (251 N.W.
2d 634, 1977). LaVonne Kingsley, the injured pupil, had been ex-
periencing trouble because other pupils were going into her locker
and throwing her coat on the floor. On the day of the injury, she
found her coat lying on top a bank of lockers. She climbed on top
of the lockers and retrieved her coat. In jumping down she caught
her ring on-a metal protrusion on top of the Jocker. The ring finger
was torn off. She sued the school district foc negligence and won.
The school district appealed the case to the Supreme Court of Min-
nesota. The high court found the school district’s contention that
no dangerous condition existed to be shallow, citing testimony
from the trial:

This position completely overlooks the dramatic testimony by
a fellow student that after the ocuurrence -~ went to the scene
and picked what remained of LaVonne’s fir._.r Off the top oOf the
locker at the point where {she said] the accident occurred. This
testimony permitted the inference that the dangerous condition
of the locker described by the janitor and disclosed in the pictures
as in existence as Of the date of trial was the same on the date of
the accident. The facts on the issue of a failure to maintain and
adequately supported the finding on liability.3¢

Therefore, the court upheld the finding of negligence against the
school district.

Viveiros v. the State of Hawaii (513, P. 2d 487, 1973) is a
famous case involving a pupil injury that occurred while a pupil-
run light show was beiny presented in a high school auditorium.
Three or four teachers had heen expected to supervise the activity.
However, because of a scheduling mix-up, they were absent. An

when the injury occurred. The record shows t*iat Joanne Viveiros,
age 15, paid her 25 cents admission and went 1nto the auditorium.
No seats were available, so she ahd her friznds stood in the aisle.
The audience of pupils was well-behaved at this point. In a short
time, however, some pupils in a corner of the auditorium became
boisterous and rowdy. The cowdiness was primarily verbal.
Viveiros was approximately 35 feet away from this group and had
no fear of bodily harm at the time. However, a few minutes .terx
metal Object was thrown, «triking her in the left eye and causmg
permanent damage to her vision.

- -35j
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administrative assistant was present briefly, but left for a coffee -
break. Therefore, no educators were present in the auditorium ~
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The trial court examining this case found the state 75% liable
and Joanne Viveiros herself 25% liable. This was a case, then, of
comparative negligence as well as contributory negligence. The
trial court felt that Viveiros should have known she was in danger

_and that by standing where she did she contributed to her own in-
jury. Viveiros appealed the decision of the trial court, which had
awarded general damages of $15,000 and special damages of
$180.84. The Supreme Court of Hawaii overturned the trial
court’s ruling. They found that Viveiros was not negligent of her
own well-being, that she had no reason to fear bodily harm, that
t roup boisterousness was primarily verbal, and that there was
no physical threat to her. Consequently, Viveiros could not
reasonably anticipate physical harm. Therefore, she could not be
contributorily negligent or guilty of comparative negligence.ﬂ’rhe
high court then found the state to be 100% negligent in this case
by not providing adequate supervision in the auditorium.

Another recent case involves injuries to a sixth-grade pupil while
he was outside the school building. The pupil was asked by his
teacher to empty the classroom wastebasket into the incinerator
located benind the school.3 Ordinarily, only burnable trash was
to be deposited there, not cans or bottles. However, when the

pupil opened the incinerator door and emptied the wastebasket, a
can exploded, causing the pupil to be burned on his face and
hands. Testimony at the trial indicates that the can that exploded
had been in the incinerator for some time before the pupil emptied
the wastebasket.

The pupil sued the school district, the principal, and the teacher.
The trial judge conciuded that there was 1o negligence on
anyone’s part. The pupil appealed. The Court of Appeals of Loui-
siana affirmed the decision of the trial judge, stating:

-

Our jurisprudence is settled that a school board is not the in-
surer of the lives or safety of children. School teachers charged
with the duty of superintending children in the school must exer-
cise reasonable : jpervision over them, commensurate with the
age of the children and the attendant circumstances. A greater
degree Of care must be exercised if the student is required to use
or to come in cont#ct with an inherently dangerous object, or to
engage in an activity where€ it is reasonably foreseeable that an ac-
cident or injury may occur. The teacher is not liable in damges
unless it is shown that he or she, by exercising the degree of
supervision required by the circumstances, might have prevented
the act which caused the damage, and did not do so. It also is

- essential to recovery that there be proof of negligence in failing to
provide the required supervision and proof of a causal connec-
tion between that lack of supervision and the accident.¢
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Therefore, the suit against the school board was dismissed.

It is apparent from the cases presented in this section that courts,
like juries, are highly inconsistent. However, several lessons can
be learned. For example, defective or broken glass should be

replaced at once; and regular inspectxons of school facilities help in

defend)hg against suits.

Lunchrooms ’ ‘ » -
School lunchrooms, like classrooms, may figure in negligence

. suits. Several well-known cases illustrate the courts’ approach to

lunchroom supervision. <

. An important case was decided in Cahfomla in 1940 A female
elementary pupil had her arm broken by another pupil in the
lunchroom during lunchtime.?? No teachers or supervisors were
present at the time. The parents of the injured pupil sued the
school district, “alleging negligence that’ resulted from lack of

"supervision. The District Court of Appeals ruled for the parénts,

staving that if a teacher had been present the injury would not have
occurred:

Since the accident occurred in a schoolroom during the lunch-
con hour, it requires no speculation to assume that if the super-
visor had been present in that room she would have observed the
unusual scuffling and rough conduct of the students and she
would naturally have commanded them to desist. Indeed, we
may assume that if the teacher had been present the scuffling
would not have occurred. Under those circumstances, with the
supervision requited by law, the injuries would not have
resulted.?®

The court held that a school district can be sued for negligence if
one of its employees failed to provide adequate supervision: ‘‘But
when the omi$sion to perform a duty, like that of being present to
supervise the conduct of pupils during an sntermission while they
are eating their lunches in a schoolroom, may reasonably be ex-
pected to result in rough and dangerous practices of wrestling and
scuffling among the students, the wrongful absence of a supervisor
may constitute negligence, creating aliability on the part of the
school district.”’*

Another famous case came out of California 30 years later in
1970. It also concerns the issue of proper supervision at luncn-
time. Dalley v. Los Angeles Unified School District (470 P. 2d
360, 1970) involves the death of * pupil during lunchtime. Michael
Dailey, -a 16-year-old high school student, was killed during
lunchtime while attending school. He and some friends finished

-37-
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eating lunch and were proceeding to the gymnasium area when
Michael :Dailey and another pupil became involved in a “slap-
boxing"” game; i.e., they were fighting with open hands rather than
clenched fists. Apparently the other pupil knocked Dailey to the
ground, where he struck his head on concrete. He died that even-
ing. .

The parents.of the dead pupil brought suit against the school
district for negligent supervision. Only four teachers had been
assigned to supervisory duty where over 2,700 students were

eating lunch. The four supervising teacners did not have any

specific supervisory plans. In fact, one was playing cards in the
gym while another was eating lunch in his gym office. The tfial
court found that there was not sufficient evidence for a guilty ver-
dict and dismissed the suit against the school district. The Daileys
appealed the case to the Supreme Court of California which, in
reviewing the evidence regarding adequacy of supervision, found:

High school students may appear to be generally less hyperac-
tive and more capable of self-control than grammar school
children. Consequently, less rigorous and intrusive methods of
supervision may be required. Nevertheless, adolescent high
school students are not adults and should not be expected to ex-
hibit that degree of discretion, judgment, and concern for the

_safety of themselves and others which we associdite with full
maturity .4

Therefore, the court ruled that even though Michael Dailey was
16 years old and was a high school pupil, he and his friends were
in need of some kind of supervision. The school district failed to
provide adequate supervision, assigning only four people ‘for
2,700 pupils; and the two individuals who were supposed to have
been supervising the area outside the gymnasium (where the death
took place) were in fact negligent in their supervisory duty. The
Supreme Court of California reversed the finding of the trial court
and ordered a new trial for negligence.

School officials are not only responsible for supervision of the
cafeteria and other school areas during lunchtime but also for the
condition of the cafeteria, as illustrated in Sansonni v. Jefferson
Parish School Board (344 So. 2d 42, 1977). In this case the court
awarded a 13-year-old ¢lementary school pupil, $48,518.15 in
damares from a Louisiana school district (845,000 of the award
was for genesal damages). The pupil, Gary Sansonni, slipped on
some kind of food (apparently spaghetti sauce) on the cafeteria
floor. He fell and was severely injured, sustaining a broken leg, a
* fractured vertebra, and other injuries that caused permanent defor-
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mity and required him to wear back and leg braces. The defendant
school district appealed the damage award and jury verdict to the
Louisiana Court of Appeals. That court upheld the ruling of the
trial court, finding that the section where the pupil was injured
constituted a *‘high risk area’” because of heavy traffic by pupils
carrying full trays of food. The court felt that the school should
have assigned someone specifi cally to police or superwse that area
of the cafctena
We note that this particular area is crossed over by every stu- -
dent carrying the tray of food he receives in the food line. Addi-
tionally, the garbage can where the students emptied their trays
were close 10 the area of the fall, and all witnesses testified quite
often 1 thege was food on the floor around the garbage cans. Based
,upon the credibility determination of the {trial} judge and these
. facts, we conclude this was a high risk area and more careful
supervision was ne"essary We agree with the t‘nding of
habllity 41 _
Edmonson v. Chicago Board of Education (379 N. E 2d, 27,
1978) is another lunchtime case involving sovereign immunity. It
occurred after the famed Kobylanski case already discussed.
Teresa Ann Edmonson was piished to the ground by a pupil behind

her while in the luncheon line and was injured. At the time of the

incident, two teacher’s.aides were supervising the lunchroom. It

is important to note that neither of these aides was a certified

teacher. Illinois, at the time, had a statute conferring in loco
parentis (in the place of the parents) responsibilities upon
“teachers and other cértified educational employees.” The trial
court held that there was no cause of action against either of the
teacher’s aides or the school system. The court also found that the
aides were members of the teaching force, because they were per-
forming a teacher function in supervising the luncheon line. Thus,
under the court’s definition, the protected class—including a
janitor or school nurse performing the same function—would be
entitled to immunity from suit for injuries arising out of his ¢. her
negligence. Also, the trial court found that the school board incur-
red no negligence whatsoever, simply because it had . cquired tort

liability insurance. The case was appealed to the Appellate Court

of Illinois, which disagreed with some of the findings of the trial
court. It found that the teachers’ aides themselves were not liable

.because they did not exhibit “willful and wanton misconduct’’;

however, the appellate court did hold the Chicago Board of Educa-
tion liable because it did in fact purchase tort liability insurance,
which the court interpreted as a waiver of sovereign immunity,
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Therefore, no action was taken against the two teachers’ aides.
However, a new trial was granted to settle the issue of negligence
on the part of the Chicago Board of Education in having two
noncertified personnel (teachers’ aides) supervising the lunch-
room.

.In summary, school cafeterias and lunch areas have great poten-
tial for liability suits, The courts expect educators to provide ade-
quate supervision of these areas and to provide a safe environment
by assuring that the area used by the pupils is clean and free of

“spilled food or drink. ‘ - T

Recess and Playground Situations

Situations arising on the playground during recess often result in
suits brought by parents and pupils against educators. Evenin the
best supervised areas, pupils frequently get hurt. Most courts have
ruled that playground equipment is not dangerous and does not
constitute an attractive nuisance per se. However, improperly
maintained playground equipment can quite easily sustain a
negligence suit. Not surprisingly, a number of cases hinge on the
element of supervision. Does a teacher have to be on the
playground at all-times? Can a tzacher’s aide substitute for the
‘teacher in such circumstances? What if there are rocks on the

playground and a pupil is injured with one? These are among ques-

tions with which we must deal.

The Oregon Court of Appeals issued an interesting ruling in
1976 when an elementary school pupil was injured on playground
equipment.2 The court ruled that assumption of risk and con-
tributory negligence were viable defenses to the suit brought by
the parents of the injured pupil.

In 1976 an Illinois appellate court delivered an opinion dealing
with playground equipment as an attractive nuisance.> A
31;-year-old child was injured when he fell from a playground
slide located on school property. The suit alleged that the defen-
dant school maintained a playground ‘‘with various playground
equipment including the higher of two slides, which was inherent-
ly attractive to young children.”# The parents of the child
specifically alleged that the school carelessly and negligently
1) maintained the higher of the two slides with the knowledge that
young children played upon the higher slide, which was dangerous
and unsafe; 2) failed to warn the young children of the danger of
playing on the higher slide; 3) failed to provide a guard, super-
visor, watchman, or other employee to prevent young children
from climbing on the higher slide; and 4) failed to fence or bar-
ricade or otherwise impede young children from having access to

-
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the higher slide. The trial court, upon hearing the evidence, decid- -
ed that therc was no cause of action and dismissed the complaint.
The parents appealed the case to the lllinois Court of Appeals.
This court found as follows: “The risks that children will climb
upon and fall from an admittedly nondefective, standard
playground slide is not an ‘unreasonable risk’ so as to produce a
duty to require defendant to fence, guard, or supervise the
_— playground slide or warn plaintiff against its use.”’4*

.______ . _Thus the judgment of the trial court was-sustained and-affirmed;
- the child and his parents lost the case. An interesting aspect of this
case was the fact that the parents brought an *‘attractive nuisance”
suit against the school but never called it such. Inany event, the 1l-
linois Court of Appeals ruled that an unsupervised playground is
_not inherently dangerous.

Hall v. Columbus Board of Education (290 N.E. 2d 580, 1972)
involved the issue of sovereign immunity in Ohio in relation to
playground equipment. This case involved an injury to an elemen-
tary pupil who fell from the top of a sliding board on the
playground, striking a blacktop surface with his head and ear. The
parents of the pupil brought suit against the school system, alleg-
ing negligence. -Ohio, like many states, has a state sovereign im-
munity statute that prohibits such suits unless “‘school officials,

) teachers, and employees are liable for malicious or deliberate harm

. or injury to other persons.”#6 Thus the burder. of proof was on the
plaintiff to prove that malicious intent or, gross negligence was in- !
volved. Upon reviewing the facts of the case, the Ohio Court of
Appeals upheld dismissal of the charges, ruling as follows:

We find no charges of malicious or deliberate harm of fraud or
false representation or of a failure to perform ministerial duty
against the individual detendant. Therefore, in the absence of
any statutory provision imposing liability, such.individual school
officials cannct be held liable for torts committed by them in the
performance of their dutics, and they are not liable for any al-
leged aegligence of their employees.¢”

While-the above ruling is typical, the courts will hold school of-
ficials liatle if playground equipment is defective or in need of
repair. A 1975 case from Washington, D.C., illustrates this point.

In District of Columbia v. Washington (332 A. 2d 347, 1975), an
18-month-old infant was injured on a school sliding board. The in- .
fant’s aunt u. - taken him to the playground to play. After he slid
down the board, the aunt noticed that the child’s left hand was
severely cut. She also noticed a metal piece protruding from the
left side of the sliding board. She took the child to the principal’s,
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office, where, first 2id was administered. The child was then taken
to the hospital, where a finger on the left hand Had to be am-
putated. The parents sued and won $5,209.10 in'damages. There
* was testimony at the trial that a teacher had informed the principal
of the defect on the sliding board two or three days before the in-
jury. The D.C. Court of Appeals upheld the finding of negligence
by the trial court and jury. . -
In 1971 the Minnesota Supreme Court upheld a $50,000 damage
| award against a Catholic school. “In Sheekian v. St. Peter’s Catholic ~
« School 188 N.W. 2d 868, 1971), an eighth-grade girl lost the sight
of her.right eye after being hit with pebbles by boys playing
. baseball. The pt_lpi\’s teacher had taken her and 19 of her female
\ . classmates to the playground to watch the boys play. The girls
were directed to sit along the third-base line. The teacher then left
the playground and did not return until after the injury. The ball-
_playess started throwing pebbles at. the girls until the Sheehan girl
was hit in the eye. The jury awarded $50,000 in damages to the
. pupil. The school appealed that decision. The Minnesota high
. court ruled that the lack of supervision contribured to the injury:

...[T]he pebble throwing continued for three or four minutes
before plaintiff was injured. Under such &ircumstances, a jury
| \;ould properly find that had the teacher been present she would
ave put a stop to this dangerous activity before plaintiff was
struck. 4 ‘ .

{
B The\n}ﬁ:\ point of, this case was that if a teacher had been pre-
I sent, the injury could have been prevented. The courts concluded
- that a lack supervision led to the injury.
A" well-known similar case is Fagan v. Summers (498 P. 2d
1227, 1972). This case involved a pupil injury that occurred dur-
ing recess on the, school parking lot. A 7-year-old pupil, George
Fagan, was blindedgn one eye by a rock thrown by another pupil.
Fagan sued the téacher’s aide who had supervision of the
playground at the time, as well as the school district. The trial
" court dismissed the 'sujt agr st both the aide and the school

district, cliiming that there was no proximate cause of injury,
~ Fagan’s lawyer appealed the case to the Wyoming Supreme Court,
" which determined that thé, teacher’s aide had walked past the
pupils not less than 30 s€conds before the injury occurred.
Therefore, the court concluded, she was on duty and was properly
supervising the playground. The court stated:

There is no requirement for a teacher to have under constant
and unremitting scrutiny all prccisc\spots whete every phase of

-
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play activities is being pursued; and there is no compulsion that
general supervision be continuous and direct at all times, at afl
places.

A teacher cannot anticipate the varied and unexpected acts
which occur daily in and about the school premises. Where the
time between an act of a student and an injury to a fellow student
is 50 short that the teacher has no opportunity to prevent i, it

___cannot ‘be said that negligence of the tcachcr is a proximate cause
' of the m]ury 49

For these reasons, the Wyoming Supreme -Court dismissed all
charges against the teacher’s aide. In pursuing charges against the _
school district, the lawyer for Fagan claimed that the rocks being
thrown by the pupils came from construction taking place next to
the school and that the playground had been in disrepair for ap-
proximately two years. The lawyer argued that this was an
unreasonable length of time and that the school district should
have kept the parking lot and the playground in be.ter condition.
Concerning this issue, the court stated:

/

/ We realize that there are cases which hold a school district

liabl¢ for injury resulting from a dangerous and defective condi-

~" tion of a playground. We have found no case, however, which-
holds rocks on the ground to be a dangerous and defective condi-
tion. Left on the ground, a rock will hurt no one.s®

Thus the court .fot‘md- that the condition of the playground was

. not the broximate cause of injury. In fact, the court found that the

proximate cause of injury was Fagan’s friend, the pupil who threw
the rock. It dismissed all charges against the school district and
against the teacher’s aide.

Capers v. Orleans Parish School Board (365 So 2d 23, 1978)is
arecent case in which the Louisiana Court of Appeals ruled that
garbage containers are not inherently dangerous. Eric Capers, a
6-year-old pupil, climbed on top of a commercial-sized garbage
container (dumpster) during the noon recess. The pupil fell from
the garbage container and sustained an injury. The parénts sued,
alleging that the containers were inherently dangerous and that the
school failed to provide an adeqaate standard of care, having only
six to eight adults supervxsmg %50 to 300 pupils in the play area.
In its decision, the coutt stated:

/
The standard of ca,"c for school teachers and administrators is
that of a reasonable person in such a position acting under similar
circumstances. Regsonable care includes protecting against

=
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unreasonable. risk of injury from dangerous or hazard-
ous objecis in the school building and on the grounds. =

As to the duty of supervisinn, the board’s employees must pro-
vide Tteasonable supervision commensurate with the cir- -
cumstances. Here, supervision of 25G to 300 students by six to
cight adults duzing the noon recess oii fenced school grounds
constituted reasonable sapervision under the circumstances...
The facx that one child wandered to the rear of the yard into an
.area away from thie iormal play area does not necessarily indicate
substandard supervision, especially when the area contained
nething inherently hazardous and was within the fenced school
grounds.*! . ' ’ .

’

£

Afother interesting case from Louisiana is Sears v. City of

Springbill (303 So. 2d 602, 1974). Paul Sears, a 12-year-old, was
injured during a game of touch football during the lunch recess. He
ran slightly beyond the playground yard into some weeds and fell
into a ditch, breaking one of his legs in two places. The pupil’s
father sued the city of Springhill, alleging that the ditch and sur-
rounding uncut areas were hazards because they were so closetoa

" playground area. Sears won $651 in medical expenses damages

and $5,000 in general damages from the jury. The judgeat the trial
held that the pupil could not be held contributorily negligent in
such 4 situation. The city appealed the decision.

Apparently, the pupil’s teacher had warned the class about the

. ditch at the beginning of school, and a notice had been placed by

the ditch. .However, the court found neither of the defenses to be
sufficient:

‘The teacher had given the warnings to many prior classes dur-
ing the early days of schol. She was not certain that Paul Sears
was present when she gave his class her warning lecture. A
posted notice was found by the court to be inadequate in itself to
put a 12-year-old child on notice of the open ditch,3?

The Louisiana court found the ci.ty negligent because it poss¢ss-
ed 2 hazard concealed by a growth of weeds, high grass, and briars,
saying: A .

The open ditch, with weeds growing knee-high along its edge,
was indeed a hazard, and to leave it unguarded without warning
signs or barriers at the end of the playground on the school board
property was negligence, particularly in view of the fact that the
playing cf “'touch” football was not only permitted at recess but,
encouraged... The same conclusion is inescapable with reference
to the school board’s action in the instant case in permitting the
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open ditch, concealed by a growth of weeds, grass, and briars, to
remain without barricades, warnings, or other protective
means.s? . <

This case has several implications for ‘educators. Warning
notices or signs are an inadequate defense when one is dealing
with minors. Also, verbal warning by a teacher may be insuffi-
cient. In the Sears case, this was true for two reasnhs First, the_
teacher' had not documented the warning. Second, , the teacher
could not certify that Sears was present on the day that the class
was warned about the ditch.

To summarize: 1) While playground equipment is not inherent-

Jy-dangerous, educators are liable for injuries resulting . from use of

defective or dangerous equipment in their schools. 2) Even though
some courts have ruled that rocks on a playground are not in-
herently dangerous, playground areas Should be cleared oﬁ rocks
and debris if possible. 3) Lack of supervision during recess can be
the proximate cause of injury to pupils. Either teachers or
teacher’s aides should be present when children are playing on the

* playground.

Handicapped Pupils

An older yet significant case in the handicapped pupil area
“comes from Louisiana.¢ Gordon McDonald was a 10-year-old
pupil in_a special education- program. On an inclemeut day
McDonald and- his classmates were in the classroom during the
normal recess period. The special education teacher left for five to
six minutes to get a cup of coffee. She had asked the teacher across
the hall to supervise her pupils in her absence. * Apparently,
McDonald and another special education pupil became involved in
a scuffle. e other pupil, fearing injury, retreated from the
classroom into the hall: McDonald pursued. The other pupil
threw a broom at McDonald in self-defense. The broom handle
struck McDonald in his left eye, cau'sing permanent loss of sight.

McDonald’s father initiated waits against the pupil who threw ’

the broom; the absent teacher, and the school board. The trial
court dismissed all the suits, stating that McDonald was con-
tributorily ncgligent, since he was the aggrfe/s{or in the scuffle. The
father appealed and the Louisiana Court Qf Appeals upheld the rul-
ing of the trial court. In addressing the suit against the other pupil
(Larry Pledger), the court stated: R
{The tefal court! further determined that McDonald put Pledger
in fear of bodily harm, that he deliberately continued the en-

’
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counter when he followed the smaller boy into the hall as he
retreated, and that Pledgcr threw the broom fo: protection only,
thus pretermitting any recovery on the part of the plaintiff. In

. short, ir was decided that McDenald was the aggressor who
should be denied recovery for personal injuries inflicted upon
him in self-defense by an adversary.... It is well est-blished that a
person on the defensive in an altercation has a2 ,ht to protect
himself if the circumstances are such that he might reasonably
conclude that he is in danger of bodily harm. However, that
retaliation must be commensurate with the force exerted against
him and cannot go beyond that which is rmonably necessary for
scif-protection.’’

.

_.The court also addre: « * ‘e suit against the teacher and the
school district. It goun.. .cither negligent, even though the
teacher (Mrs. Sanchez) was absent from the room:
Her momentary" aosence from the classroom does not amount
. to negligent conduct on the teacher’s part, as she requested Mrs.
Hebert, the teacher of an adjacent class, to'supervise her students
in her absence. Mrs. Hebert stated that Mrs. Sanchez had been
gone only five or six minutes and that she {Mrs. Hebert) had heard
only the usual noise for a play perind during that time. The fact
that each student is not personally supervised cvery moment of
cach school day does not constitute fault on¢the pgrt of the school
board or its employees.3¢

Whitney v. City of Worchester (366 N.E. 2d 1210, 1977) is
another case involving an injury to a handicapped pupil while he

‘was on school premises. It is also a major case in the sovereign im-

munity issue in he state of Massachusetts. Chris Whitney was a
6-year-old first-grader. He was totally blind in the left eye and had
lnﬁxtcd vision in the right eye because of glaucoma. On the day the
injury occurred, Whitney’s teacher was informed that Whitney
was suffering from hemorrhaging of his sighted eye, which fuéther
impaired his vision. Whitney was directed to proceed to the
school yard, which required passing through school corridors,
down stairs, and through an allegedly defective door without any
supervision or assistance. Apparently, as Whiwney went through
the door a dcfc(;uve ciosing mechanism slamnied it shut, hitting
him on the head\»~d thereby causing his sighted eye to go com-
pletely blind. His parznts in ought suit against the school system
and the teachers for damages. At the outset of its opinion, the
court stated: ’ :
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.

On previous occasions we have voiced our conélusion that
governmental immunity doctrine and the scheme of rules and ex-
ceptions which have developed over the years are unjust and in-
o defensible as a matter of logic and sound public policy.s?

The court found that, while there was no prima facie ¢vidence
of negligence, this is the kind of case that should be given a jury
trial. Therefore, it sent the case back to a trial court,Which was to
hold it in-abeyance until the legislature adopted some abrogation

- of immunity. Then the case was to be heard by ajury to determine
5 damages. As this book is written, no decision has been reached. .

There have been cases involving injuries t ' handicapped pupils
on playgrounds during recess. Schumate v. }'bompson (580 S.W.
2d 47, 1979) is such a case. A retarded pupil was injured when at-
tempting to perform a high jump during qe’cess. He sustained a
fractured vertebra of the neck. A teacher wgis on duty, supervising

the playground, e time of the injury. /The Texas court ruled

that there was no nédgligence on the part of the teacher or the
schocl district.

A recent case fropf Louisiana examines the iiability of educators
in a vocational paining setting.3® Evergreep Presbvteriar Voca-
tional School was sued by the parents of Stephen Hunter for his
death while at the school. Hunter had t:;en enrolled for three-and-

\\@ilf years. On tne day of his death he was with a landscaping
. créew working near « pond. He drowned while retrieving a tool
! from the pond. The staff supervisor wias-not present at the time of
A Hunter’s death. The court found that, the school had-4 pupil/staff
‘ ratio of .two to one, which provxded “close, but not constant,
‘ supervision.”” The parents sued the school, alleging that because
their child was retarded, he required constant supervision. They
Y charged that the staff supervisor’s absence violated the school’s
. responsibility for constant supervision. They also alleged that the
y pond was an attractive nuisance and should have been fenced in.
: The Court of Appeals of Louisiana ruled that there was no need for
| continuous supervision:
\ ! Evergx:een ’Q‘duty to use x\easonqble care in this instance did not
" dictate continuous supervision. [The school’s policy to :llow its
students a r=rtain amount of freedom consistent with their men-
td capscities was reasonable and necessary to the accomplish-
ment of the school’s purpos

The educational advantag qf providing the students some
freedom and opportunity to l%lm self-reliance, and the quality-
of-life advantages of tne open-

ce rnral enviconment in which
e students lived and worke

\f#r outv7éigh the risks of harm at-

v .
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_ tendant thereto. The risks were minimal and were not unreason-
able under the circumstances.

The duty of the school to provide reasonable care to protect
the retarded student from harm did not include the duty of pro-
viding continaous supervision or the duty of enclosing the pond.
The school’s conduct did not create an unreasonable risk of harm
to the decedent, nor ‘was the school’s conduct substandard. There

was no breach of the duty of reasonable care.’?
) I

.. Certain conclusions éan be drawn from these cases involving
handicapped pupils. For example, the courts use the same stan-
dards in assessing handicapped pupils’ injuries as they use for nor-
mal pupils. However, the courts do take into account the fact that
‘handicapped pupils require special supervision and reasonable
.care. -

<

Other Tases

This section reports illustrative cases that do not fall neatly into
the previous categories.. First, let us examine briefly two cases in-
volving nursery schools. In Larvry v. commercial Union In-
surance Company (277 N.W. 2d 821, 1979), Carla Larry, 2 2-year-
old nursery school pupil, was injured when she fell in the school
lavatory. She sustained a ‘‘nasty and permanent scar on her chin.”
The jury found the nursery school negligent and awarded $750 in
damages. The parents appealed the case to the Wisconsin Supreme
Court, claiming that they should have been awarded more money.
The state’s high court agreed, stating that the preponderance of
evidence should allow a higher monetary award, and ordered a
new trial to re-examine the award amount. (As this was written,
no decision had been reached.)

As mentioned earlier, the state of Illinois has an interesting stan-
dard for determining teacher negligence. The second case €x-
amines whether or not this standard applies to nursery schools.
Possekel v. 0’Donnel (366 N.E. 2d 589, 1977) involved injury to a
young child attending a day-care nursery school. The child’s
parents sued, alieging that riegligencc was involved and that the
nursery school was not really a “school”’; therefore, the *“willful
and wanton miscondu-t” standard did not have to be met for a suit
to be brought against the institution. The trial court ruled for the
nursery school and dismissed the case. The parents appealed to
the Hilinois Appellate Court which saw two issues: 1)Isaday-care
. center or nurser school a real school? 2) Is such a school pro-
tected under the willful and wanton misconduct standard? After
reviewing numerous cases to determine what constitutes a school,
the court concluded that, in order far an institution to genuinely
be a school, it must offer some kind of instruction, not merely




In-School Injuries-

baby-sitting services. Therefore, the court concluded that a
nursery school may not be a school, depending upon the nature of
the institution. In the second issue, whether the willful and wan-
ton misconduct standard applies to nursery schools; the court
found that it does not; the statute requiring willful and wanton
misconduct does not specifically include day-care centers and
nersery schools. Therefore, the appellate court reversed the deci-
sion and sent the case back to the trial court for another trial.

Gordon v. Oak Park School District #97 (320 N.E. 2d 389,
1974) is an unusual case from Illinois. Suit was brought by parents
of several children, who claimed that the schoc* district, through
its teachers, board members, and other officials, had m' liciously
and intentionally abused, attacked, hit, embarrased, intimidated,
and harassed the students during school time. One student com-
plained that her teacher broke her crayons, marked her paper with
Xs, chased her around the classroom, refused to allow her acmit-
tance into the reading group, placed hér in an_isolated section of
the classroom, and made her stand in the closet. Another student
complained that a teacher pulled his hair, referred to him as dumb
and stupid, imitated his lisp, and made him bite his fingernail: in
front of the class. Another student alieged that a teacher made
disparaging remarks to the class concerning his conference with
the school psychologist. Another student alleged that he was
transferred from a high reading group to a low reading group and
that teachers frequently grasped him by the neck, leaving scrat-
ches.

The trial court found no evidence establishing conduct on the
part of the teachers that could be deemed willful or malicious.
Therefore, it dismissed the case. The case was appealed to the 1l-
linois Appellate Court. The appeals court, in examining the deci-
sion of the trial court, first looked at the issue of in loco parentis.
It said, *'A teacher standing /7 loco parentis has the right to inflict
corporal punishment so long as the action is reasonable under the
circumstances.”¢® The court then looked at the matter of willful
and wanton miscondust. It found:

An act is willful and wanton if it is committed intentionally or
unider circumstances exhibiting a reckless disregard for the safety
of others. such as failure after knowledge of impending danger to
exercise ordinary care to prevent injury or failure to discover a
danger +hrough recklessness and carelessness.  The term
“malicious"’ refers to a doing of a vrongful act intentionally and
without just cause. In the present case the plaintiffs offered no
facts which could be construed as supporting their allegations of
willful and wanton misconduct.6!
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. Therefore, the appellate court upheld the decision of the trial
court and dismissed the suit againet the teacher and the school
district.

Even the seemingly safe activity of dramatic presentations can
become involved in tort suits. Ferreirav. Sanchez (449 P.2d 784,
1969) involved a shooting in connection with the production of a
»\tligh school play. A pistol capable of firing live ammunition was
being used as a prop for the play. The gun was kept in the prin-
cipal’s desk when not in use. Only the two pupils who used the
gun during the play were permitted to handle it. Blanks were used
in all of the rehearsals. Somehow, another member of the cast,
George Chavez, got hold of the gun, put a live bullet in it, and shot
Jackie Ferreira. Ferreira’s mother sued the pupil who shot the gun,
the teacher supervising the play, and the principal. At the trial, the
suits against the teacher and the principal were dismissed, but
there was judgment against the pupil who shot Ferreira. Ferreira’s
mother appealed the dismissal of the suits against the teacher and
the principal, claiming that:

FUNESE

A pistol is a dangerous weapon...and its use on school premises
created an artificial condition involving an unreasonable risk re-
quiring the exercise of a high degree of care by the school
authorities. They argue that the court applied the ordinary care

- test and, according, applied an erroneous rule of law requiring
reversal.6?

Essentially, the New Mexico Supreme Court was forced to
decide the case on the basis of various degrees of negligence. The
Ferreiras claimed that the use of a gun reyuired a higher standard
of care than was present. However, the New Mexico high court
found that the standard of normal negligence was proper in this
case. It also found neither the teacher nor the principal negligent:

We must recognize the impossibility of a teacher supervising
every minute detail of every activity during the preparation and
presentation of the class play. After reading the entire record we
cannot say, as a matter of law, that the intervening act of George
Chavez was reasonably foreseeable by the teachers.®?

What of nonpupil injuries that occur on school property? Three

cases deal with the issue. The first involves an injury to an elderly

- woman who fell down a flight of unlit stairs outside a school’s

" ’ community room.5* The Kansas Supreme Court found that the
school was not liable for injuries occurring during functions that

-7 were “‘governmental’ in nature. Even though the school board

-50-
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charged a nomtnal three-dollar fee for use of its facilities, the court L.
ruled that use of the community room was governmental in nature .
and hence that the school was not liable, fﬁting:

The school board and its employccs/ were operating 2 high
school building, which is 2 governmental function. We must not
place 2 too narrow restriction on the use of school buildings.
They are occupied little enough during the course of a year.
School buildings are maintained for educational purposes. Educa-
tion embraces cither mental, moral, or physical powers and
facilities. Education is riot limited to children. The middle-aged
or the aged may also benefit. We would not say that 2 school
board encouraging, or 2 school building used for, debate
societies, mugicals, future home-makers, home demonstrations,
ctc., is extending activitics beyond those anticipated in our
schools and educational system insofar as the activities do not in-
terfere with the usual educational program and are not commer-
cial in natre.$

Even though the schoo! charged a fee, the court found that
minimal charges, alone, do not alter the governmental function.

“ -
The argument that the nominal charge left a profit consituting a

commercial enterprise after considering lights, janitor service,
kitchen furnishings, dishes, tables, dining room, and wear and .
tear on each, Is not convincing even though a substantial amount
has accrued in the community room fund.%

In the second case a policeman was injured when he fell through
the ceiling of a school while searching for intrue'ers in the school’s
attic.6” The ftrial court held the school district liable, but the
Nebraska Supreme Court reversed, stating that the policeman
could sue only if the school knew or should have known of a.. un-
safe condition. Such knowledge would have required the school
either to warn the policeman or to fix the unsafe conditicn. But
the Nebraska high court held that since the attic of the school was
not accessible to pupils, the school did not know of the unsafe con-
dition and could not be reasonably expected to have known about
it. ‘

The third case involving nonpupil injuries is M. Cheynez v. City
of New York (366 N.Y.S. 2d 21, 1975). In this case a teacher was
seriously injured while attempting to open a defective window in
her classroom. A trial court dismissed a suit for damages brought
by the teacher, but the New York Supreme Court ruled that the
trial court erred in dismissing the suit and ordered 2 new jury trial
to consider the evidence.

“RIC -51- ?
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Finally, a quite interesting and slightly amusing case: " Central
School District #3 v. Insurance Company of North America (391
N.Y.S. 2d 492, 1977). Ernest Sandor, a high school teacher, was
given the duty of serving as treasurer for all student activities ac-
counts. An audit revealed $11,840.87 missing in the schocl's
funds. Sandor claimed that $6,500 of the money was stolen fromn

< beneath the front seat of his car while he was visiting a local tavern

after school. Sandor was bonded by the Insurance Company of

North America. The school district sued both Sandor and the in-

surance company for $5,343.87 and Sandor for $6,500. The trial

court also allowed the insurance company to sue Sandor ta -
recover the $5,343.87 it had to pay the schoal district. The entire

case was appealed to the New York Supreme Court, Appellate

Division. This court found Sandor liable to the school district for .

the entire amount, saying:

Although this record con:ains no evidence that the missing
. funds were used for sandor’s benefit, plaintiff is nonetheless en-
titled to judgment against him in the sum of $11,840.87. Sandor
was obliged to meet the standard of ordinary care in safeguarding

the funds.®

The court found that Sandor did not use ordinary care in
safeguarding the funds. Indeed, it was uncertain whether Sandor’s
car was locked when the $6,500 was allegedly stolen from it.

Summary

While cases presented in thic chapter are diverse and the deci-
sions sometimes contradictory, they suggest certain generaliza-
tions. The key to in-class injuries cases seems to be the doctrine of
foreseeability and the reasonmable man. Would the reasonable
teacher have been able to foresec the injury that occurred and
therefure prevent it? In most cases the courts found the teachers’
actions reasonable. In a few cases the courts decided that this
question is appropriate for jury decision. As we know, the jury
system often results in inconsistent decisions, at I¢ast in tort cases.

Teacher absence is 70t in inost cases, proximate cause of an in-
jury. The courts seem unwilling to assume that merely because a
teacher is- absent from the classroom, he or she is guilty of
negligcnce? Individual circumstances of an incident scem deter-
minative in such cases.

The general rule regarding injurics that occu in hallways,
stairwells, etc., is that educators owe only a duty of general super-
vision, unless knowledge of a dangerous or potentially dangerous
situation requires specific supervision. Defective windows and
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doors can cause educators to be liable if the defect went

" unrepaired for a considerable period of time. School buildings and
premises should be inspected every 30 days and defects corrected
as soon as possible—i.e., almost immediately. All windows in
school buildings should use reinforced glass, glass with imbedded
wire mesh, or plexiglass. .

Courts are not apt to, hold educators responsible for injury (or
death) to pupils who are truant from school or class. The courts
assume that educators cdnnot foresee abduction and murder.
However, this fact does not absolve educators of their duty to pro-
vide reasonable supervision. The courts merely hold that 1t is
unreasonable to foresee death when a pupil is truant.

Liability is frequently incurred in the school cafeteria. The
courts want to see properly supervised and well-kept facilities.

Playground equipment that is properly maintained and not
defective is not considered an attractive nuisance by the courts,

“and there is no duty to supervise such areas after school and on

weekends. However, if the equipment is defective, the school or
its employees can easily be found liable. During recess the
presence of a supervisor appears to be critical. In cases where
there was no supervision, the courts have held the schools liable.
There is no absolute rule regarding what constitutes an adequate
pupil/teacher ratio. One court suggested that 40 or 50 to one was
adequate.$® The use of teachers’ aides also appears to be_quite ac-
ceptable to the courts.
. The courts treat handicapped pupils much like normal pupils, so
long as the degree of supervision is commensurate with their
disability. There seems to be no special rule or standard in cases
involving handicapped pupils.

Visitors, teachers, and other adults who are injured on school
premises appear to have more difficulty in winning liability suits
against schools than do pupils. Unless chere is blatant, gross

_ negligence on the part of the school, or unless an obviously unsafe

condition has existed for some time, most courts appear to hold
adults to a higher standard of self-protection and self-reliance than

pupils.
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Away-from-School Injuries

Pupils may easily be injured when away from school but stilt under
the school’s supervision. Such injuries may occur in 2 variety of cir-
cumstances. -~ However, most of the cases fall into three broad
categories: injuries that occur on field trips or other events sponsored
by the school yet away from school premises; injuries that occur as
pupils go to and from school; and injuries that occur on, near, or
because of school buses. ° .

For many years, educators have claimed that they have disciplinary
control over the pupils while they are on the way to school, during
school fild trips, and on the way home. Justifications for such claims
are, first the in loco parentis doctrine and, second, the assumption that
school trips and travel to and from school are basically “school-

“sponsored.” The courts have accepted these justifications but add that
if the school’s scope of disciplinary control extends into these areas,
then so does the school’s liability.

-

\

Field Trips

There are three categories of people who enter another person’s
property: licensees, invitees, and trespassers. A licensee is a visiting
party who requests from the owner permission to enter. An invitee is
invited onto the property by the owner. And a trespasser is someone

who enters property.without permission. Courts have had to consider

which category pupils fall into when they are on field trips. Owners or
proprietors owe a higher duty to invitees than to licensees, because the
owner initiated the entry.- Most caurts have held, however, that pupils
on field trips are licensces, not invitecs. This means that when pupils
visit establishments on a school-sponsored field teip, the owners cwe a

,lascrswxdardofcaretomepupnsthantopcoplctheyinviteonto .

their property.
Most school systems make the pupils’ parents sign “liability release”
, forms before allowing pupils to go on a field trip. In most states such
relcase forms are worthless, as noted in Chapter L The courts have
held that educators cannot be released from liability due to negligence.
While release forms offer littie or no legal protection, they do serve as
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g:gemal permission forms and sometimes deter parents  from suing. In
_any évent, cducators should not count on release forms for protection
" against liability suits. -

When taking teenagers on field trips,-it is vital to provide proper
supervision at all times. Two cases that mvolve drowning xllustrate this
point. i

\' Morrison v. Community Unit School District #1-(358 N.E. 2d 389,
1976) concerns a near drowning by a high schpol pupil while on a field
tr\lp The pupil, age 15, was amember of a school club that took an ex-
trncumcular outing at a private club. The pnvate club had a swimming
popl and allowed each pupil who paid a on$doﬂu admission fee to
swnm The pupil testified that he jumped into the pool at a place where
the (lepth was indicated to be five feet. Th!% youth apparently could
not swim and went under. One of his friends saw him under the water
in the 12-foot-deep section of the pool and pulled him ou{ The pupil
and parents sued the school district for negligence. The court im-
mediately determined that there was at least one lifeguard on daty in
the swimming pool at the time of the accndcnt Also, the court con-
cluded that the pupil had eaten a large meal j )ust before swimming and
jumped into the pool know;ing that he did not know how to swim. The
trial court judge dismissed all charges against 'the school district. The
pupil appealed that court decision fo the lllinois Appellate Court,

which sustained the trial court finding. The appeals court ruled that
there was propcr supervision and that the pupil both knew better than '

to jump into'a pool in deep water when he could not swim and that l)e
should not have eaten a large meal before g mg into the pool. ', ’
In a similar case, an 18-year-old high s¢hool senior, Charles Cox,
drowned while -attending a school-sponsored outing at a Kentucky
state park.! Two teachers were supervising the 30 high school pupils
who went on the trip. The beach 4t the park, however, had no

lifeguard or lifesaving equipment on/hand. Evidence indicates that,

while wearing street clothes, Cox astempted to swim to a diving plat-

. form located 40 yards from the sh re. He failed to reach the platform.
Repeated rescue attemp’s by fell0w pupils, one of the teachers, and
people in a passing boat were i tile. /

Cox’s parents brought suit against the schoot district, th¢ principal
who authorized the trip, an(/i the two teachers who superfnsed it. A
Kentucky court ruled that the principal shifted his liability to the.two
teachers when he placed tHem in charge of the trip, as follows:

. We have said. wher.a ‘principal of a school is personally negligent he
may be held resporsily le for injuries resulting therefrom. It appcars to
us that Dcnnlngtouj e principal) had fulfilled his duty when ht. gave
appropriate instructions and specified certain conditions under W..‘ch
the trip might be taken. He was guilty of no negligence.? :
|
|

;
/

/ S e
/ i ||

Away-ft;c;li’S'chool Injnrie;




Away-from School Injurics

A court of appeais also ruled that the two teachers were not
negligent, even though they did carry out the principal’s directives
regarding supervision. The court stated that the pupil was an adult
under the laws of Kentucky and endangered his own well-being. In
. other words, Cox was contributorily negligent. The appeals court
said: *‘It appears to us that there was no evidence whatsoever that
after the peril in which Charles placed himsélf was discovered or
was discoverable, Mr. Hooks or Mrs. Barnes. had time to do
anything to have averted the harm which befell him.’’3

A 1972 case from Texa‘s,illustrat'es the legal concepts of acts of

"-God and assumption of risk.4 A 15-year-old girl, Deborah Moore,

was injured during a school outing at a ranch. Moore elected to go
horseback riding while at the ranch. Because of her inexperience,
she was assigned a reasonably “calm’ horse. While on the ride,
however, the horse bolted when approached from the rear by the
wrangler who was supervising the ride. The horse eventually col-
lided with a barbed wire fence, throwing Moore to the ground and
causing an ankle injury. Deborah sued the ranch’s owner, alleging
that her horse was too “‘spirited”’ for her and that the wrangler had
caused the horse to bolt by careleésly approaching the horse from
the rear. The Texas Court of Civil Appeals upheld a jury finding
that the injury was the result of an ‘‘unavoidable accident” and
that Moore, in the exercise of ordinary care, should have known
and appreciated the dangers usually incident to horseback riding.5
Therefore, the court upheld the ranch attorney’s defenses, based
on the act of God and assumption of risk concepts.

The Minnesota Supreme Court upheld a jury’s finding against a
school division in an interesting case in 1978.6 Central High
School was experiencing racial tension in 1972. [n an attempt to
reduce such tension, the schbol required all pupils to attend a
movie at a local theater. The movie, “’King,” depicted scenes of '
racial violence. During the showing of the movie, derogatory
racial comments were made by both black and white pupils in the

. audience. When the movie ended, there was significant racial ten-

sion 2> the pupils exited. the theate Cynthia Raleigh, a white
female pupil, had her wrist slashed b, .. black female pupil as she
crossed the theater lobby.

Raleigh’s mother filed suit against the,school district, alleging
negligent supervision by the school district at the time of the
assault and the creation of a situation in which it was reasonably
foresecable that an occasion for injuty to others might arise. The
jury ruled in favor of the pupil. The school district appealed the
decision to the Minnesota Supreme Court.” That court upheld the
jury’s decision, finding that the circumstances surrounding the ac-
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tivity would lead reasonable people to foresee a potential for trou-
blc The school should have provided more teachers to supervise
afi activity that had the potential for danger, the court ruled, say-
.ing: *“‘Reasonable supervision might prevent sudden injuries, of
course, not only by intermpting it but also by deterring it
altogether ® o~

The New York Supreme Court held a school district liableffor
the death of a ¢hild during a school-sponsored trip.? The: $chool
allowed its seniors to go on 2 trip to a local park to take sen?ior class
pictures. One senior pupil wanted his picture takeni with his
motorcycle and was allowed to bring it. As he was retuming to the
parking lot, the pupil hit and killed a child with the motorcycle,
The jury found the school district liable, stating that the child
ccald not be contributorily negligent, since he did not know of
any dangerous or unsafe condition.

A 1976 case from California sanctioned an interesting law that
affects the liability of field trips. Section 1081. 5(d) of the Califor-
fia Education Code states:

All persons making thc field trip or excursion shall be deemed
to have walved all claims agalnst the district or the state of
California for injury, accident, iliness, or death occurring during
or by reason of the field trip or excursion. All adults taking out-

of-state field trips or excursions and all parents and guardians of -~
pupils taking out-of-state field trips or excursions shall sign a
statement waiving such claims.!® ’ ,
/

However, Castro v. Los Angeles Board of Education (54 Cal.
App. 3d 232, 126 Cal. Rptr. 537, 1976) challenged that statute.
The case concerns the death of a high school junior while at
R.O.T.C. summer camp. The R.O.T.C. program was organized and,
sponsored by the Los Angeles Board of Education. The parents of
" the pupil s hed the, school division, alleging that Section 1081.5
speaks to ficld trips and excursions made on a voluntary basis. The
pupil who was killed was required to attend K.O.T.C. summer
camp. The California court accepted the reasomhg of the parents
~and allowed the suit. The court stated that school:boards are liable
for injuries if an activity is not voluntary:

Not all educational facilities can be provided within the con-
~ fines of each school's property. To accomplish a school’s educa-
I tional aims, it therefore is necessary for students to accomplish
portions of their study off the school’s property. Students who

are off of the school’s property for required school purposes are '
entitled to the same safeguards as those who are on school prop-

i
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ertv, within supervisorial limits. Students who participate in

nonrequired trips oz excursions, though possibly in furtherance
. of their ¢/.acation but not as required attendance, are effectively

on their own; the voluntary nature of the event absolves the
" district of liability." : .

Therzfore, school districts in California are liable for injuries in-
curred on required field trips. It is also interesting to note that

" there appears to be a legal difference betvvecu a “field trip”’ and an

“excursion.” The court explains the difference as follows:

“Field trip" is defined as 2 visit made by students and usually a
ceacher for purposes of first-hand observation (as to a factory, *
farm, clinic, museum). “Excursion’ means a journcy chiefly for
recreation, a usual brief pleasure trip, departure from a direct of
proper course, or deviation from a definitc path.'?

. In Arnold v. Hafling (474 P. 2d 638, 1970), a Colorado high
schoc! pupil broke his leg when another pupil pushed him off a
six-foot ~etaining wall and into a shallow stceam. The injury oc-
curred, during an outing of the Letterman’s Club at the coach’s
mountain cahin. The coach and the schoof principal were super-

o

" vising the outing. The pupil’s parents filed suit, alleging that the—.

coach and principal were’ negligent in not providing adequate
supervision. The trial judge dismissed the’suit, and the parents ap-

pealed the decision to the Colorad Court of Appeals. The court -

upheld the decision of the trial judge, basing the opinion on the
theory that the older’the pupils are, the less supervision is needed.
The court said: ‘“The students involved here were-not clementary
school children. Rather, they were between the ages of 16and 18,
and it would be expected that they would be more responsible and"
require less supervision than elementary school children.”’'3 This

_ruling is interesting, because essentially the Colorado, court ap-

plied the principles of the Rule of Seven (see Chapter I) to the duty
to supervise. <

Sumter Countyv. Pritchett (186 S.E_2d 798, 1971)is a case that
involves the death of a pupil, Johnny Pritchett, while he was riding
in 2 schooi driver education car on the way to a basketball tourna-

" ment over Christmas break. Sumter County had a policy tha:

O 6 g -60-

driver education cars are to be .used for driver education pur-
poses only and during school hours'’; however, the school prin-
cipal, Ben Strickland, who was alsc killed in the crash, was driving
the car. ’

Pritchett’s parents brought suit agaiast Strickland’s estate and
the school system. The trial court ruled that since the principal
was using the car for an unauthorized\purpése, he and the county

'
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were liable. However, the Georgia Court of Appeals reversed the
decision. They found Strickland worked for and under the board
of education and that the board of education had knowledge of
Strickland’s unauthorized use of the car and thus consented to its
use. Therefore, the cour’ found that since the principal was using
the car (even though for unauthorized purposes), it was a school
trip and that the trial court should have ruled for Sumter County.

The Alaska Supreme Court ruled on a case relevant to this discus-
sion in 1977.14 Pupils who were participating in a wrestling tour-

nament were excused from school if the parents consented and~,

agreed to provide transportation from the tournament to ‘their
homes. The schco!l’s consent form 1 adle it clear that the tourna-

ment was not a school-sponsored tr.p. Claude Sharp, a fourth--

grader, attended the tournament._A friend’s mother, Frances Frey,
was enlisted to take Sharp and his friend Marty Frey to lunch. On
the way to lunch Mrs. Frey stopped at her husband’s service/station
and asked the boys to fill the car’s gas tank. The boys splashed
some gasoline on their pants legs. Mrs. Frey told the boys to get in-
to the car and allow the gasoline to evaporate. While i(}/side the
car, Martv Frey picked up a book of matches and lit Claude Sharp’s
pants le. By cne time Sharp jumped out of the car and into amud
puddle he had sustained sccoer and third degree burnsagn his right
leg |

Claude’s parents filed suii agdinst the Freys and the school
district. The suit against the Freys was settled out of court.
However, the t ' judge di&missed the suit against. the school
district. The ps.c ts appealed the case to the Alas-a Supreme
Court. The high court felt that the school disttict’s alleged
negligence of supervision was not the'proximate caus r of injury. It
was the Freys' behavior that caused the injury. Therefore, the
court upheld dismissal of the suit against the school/ division

Field trips are high-liability' events because of increased chances
of injury. However, educators can protect themselves in several
ways. Before taking pupils on a field trip, teachers should inspect
the sites to be visited to judge their safety. Parents should be asked
to sign release forms before their children go on the trip. While.
the legal protection of such torms is minimal for the schoc ! (¢xcept
in California), they at least act as a permission form. Cdurts tend to
hold educators more liable for field trips that are fequix%d than for
voluntary trips. The number of teaciers making a trip'shculd be
more than sufficient for minimal supervision. The younger the
pupils, the more adult supervisors are needed. Speciﬁc\ instruc-
tions—what to do and what not to do—should be g.ven to the
supervisors as well as to the pupils. '

4 i
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Away-from School Injuries
Going to.and from School ,

This section Will deal with cases of injuries that occur to pupils
either on the way\o school or on the way home from school but
ool buses. There are a variety of instances
when pupils can be injured—even killed—in such circumstances.
There are also several famous cases in educational tort law in this
area. -

One of these famous cascs is Miller v. Yoshimoto (536 P. 2d
11935, 56 Hawaii 333, 1975), which was decided by the Hawaii
Supreme Court in 1975. The case involved an injury to a middle-
school pupil as she was leaving school. As Helen Miller was walk-
ing through the school campus with a friend on her way home, she
saw rocks being thrown between two of the buildings on the
school property. She recognized two of the boys who were throw-
ing the rocks and asked them to stop so that she could pass. The
boys began to tease her and throw rocks at he* and her friend. As
she walked between the pupils, a rock thrown by one of the boys
hit her in the left eye. The entire eye had to be removed from the
socket; an artificial ey« was later inserted. She sued both the'boy
wio tirew the rock and the school district for not providing ade-
quate supervision. The major concern in this case was the issue of
adequate supervision. The Hawaii Supreme Court, in examining
this issue, found as follows: ’

..|IJt is widely recognized that the pupil school systems have a
duty of reasonable supervision of students intrusted to them.
- We agree with the above view and conclude that the (school)
has a duty of reasonably supervising the pubiic school students of
Hawaii during their required attendance and presence at schoeol
and while the students are leaving school immediately after the
school uay is over. And, in our opinion, the duty of reasonable
supervision entails general supervision of the students, ‘unless
specific needs, or a dangerous or a likely to be dangerous situa-
tjon calls for specific supervision. The duty of reasonable super-
vision does not re¢. e {the school to provide] personnel to
supervise every porzion of the schoo) building and campus area.!*

“The court therefore held the school not liable. Educators had
been on duty at the time of the injury. Since there was no previous
indication of an unsafe condition or circumstance, there was no
aeed for increased or constant supervision by the school in every
school area.

Titus v. Lindberg (228 A.2d 65, 1967) is another famous case
concerning supervision. Robert Titus, a 9- -year-old pupil, rode his
bicycle to schoo! one morning at about 5:05 a.m. (School began at
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8:15.) As he entered the school parking lot, he was struck in the
eye by a paper clip shot by Richard Lindberg, a 13-year-old. Lind-
berg's reputation among school personnel was that he was “rough
and a bully.”” At the time of the incident, he was waiting to be
plckcd up by a scheol bus and taken to his own school elsewhere.
During the wait, he was shooting at other pupils with a rubber
band and paper clips. At no time did the school board assign per-
sonnel to supervise at this bus stop. The principal of the school
was inside the building at the time of the injury. He routinely ar-
rived at school at.approximately 8:00 a.m. As he was walking
through the school building, he looked outside, saw the injury,
and immediately went to give help. Titus’s parents brought suit
against Lindberg, the principal, and the school board. The trial
court found all three defendants guilty of negligence: Lindberg as
the chief negligent party, the principal as having failed to provide
supervision, and the school board as having failed to assign person-
nel to the are~ where many students gathered. 1he principal and
the school board appealed the trial court decision. The trial court
had awarded damages totalling $41,000 to be paid by the three”
defendants. The New Jersey Supreme Court immediately found .
that Lindberg was obviously liable for the injury. Ai issue in the
appeal was the liability of the principal and the school board. The
principal claimed that since his duties did not begin until 8:15 2.m.
he should not be held liable for an injury that occurred prior to
that time. The court ruled otherwise, stating that by his presence
on the school pl‘tmlSCS at 8:00 a.m., he assumed supervision of the
area. The court also found that he knew the Lindberg pupil and his
reputation, yet was not outside supervising the area. The court
therefore found the principal to be negligent. It also found the
school board to be negligent, saying that since the school was a
dropping o:f point for buses, the board should have authorized
as.igning personnel to the area. The court noted that “the dangers
and the need for supervision were evident, yet the board apparent-
ly made no supervisory plans and took no precautions.” !¢

Thus the New Jersey Supreme Court supported the trial court,
holding all three defendants liable for negligence. The most
significant aspect of this case is the ruling that educational person-
nel can assume liability for supervisory duties by their mere
presence, whether or not they are within their contractval .me
limits. They do not relinquish supervisory responsibility when at
school beforesor after regular hours. In fact, supervision does not
appear to be connected with any element of a teaching contract.

Another classic is a “snowball” case oceurring in New York
City. In Lawes v. Board of Education of City of New York (213
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N.E. 2d 667, 266 N.Y.S. 2d 364, 16 N.Y. 2d 302, 1965), a pupil
was injured when struck in the eye by a snowball on the way to
school. The snowball was thrown on school property, viclating 2

school regulation prohibiting the throwing of snowballs. The -

pupil who was hit sued the school system, claiming that the'school
should have provided more supervision than it did. The trial court
rendered judgments totalling $45,000 against the board of educa-
tioi. The board appealed to the New York Court of Appeals,
which dismissed the suit, saying:

No one grows up in this climate without throwing snowballs
and being hit by them. If snow is on the ground as children come
to school, it would require intensive policing, almost child by
child, to take all snowball throwing out of play. It is
unreasonable to demand or expect such perfection in supervision
in ordinary teachers or ordinary school management; and a fair
test of reasonable care does not demand it."?

The appeals court stated that teachers cannot be expected to
supervise every minuce of every day, that the school had a regula-
tion against throwing snowballs, and that the teachers enforced it
as often as they could. There was not an unreasonable lack of
supervision in this instance. The court added:

A school is not liable for every thoughtless or careless act by
which one pupil may injure ancther.... Nor is liability invariably
to fall on it because a school rule has been violated and an injury
has been caused by another pupil.t®

A district court of appeals in Florida ruled in 1976 that a school
district and a school principal are not liable for injury when a pupil
assaults another pupil on the way home from school.!* Samuel
Geter, who was known by school authoritiés to have violent pro-
pensities, was suspended from Sanford Middle School by the prin-
cipal for causing a disturbance in school. Later, Geter assaulted
William Oglesby, a fellow pupil at Sanford, who was walking
home. Oglesby eventually died from injuries he sustained in the
assault. Oglesby’s parents brought suit against the school district
and principal, alleging negligent supervision of the suspended
pupil. The court ruled that once the pupil was suspended and
removed from school grounds, the.liability of the principal and
school district ceased: ~

We simply hold that where a pu!,;lic ‘ij:ool student has been
suspended from a school and has been rémoved from the school
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grounds and ali school-related facilities and programs, neither the
school board nor the supervising principal of the school has any
further duty to supervise or oversee the conduct of such sus-
pended student at locations which are off campus and which are
| >————————-non-school-related 2° - -- e
The court did limit its ruling, however, to off-campus incidents,
stating that an assault by one pupil within school facilities or on_
___school grounds could constitute liability. .
B } In 1977 the Maryland Court of Appeals upheld a jury verdict of
not negligent in an injury suit where circumstances were similar to
those of the Geter/Oglesby case.?! There had been several weeks :
of racial tension at the junior high school that Keith Lunsford at- .
tended. On the day of the injury, he purchased a ticket to attend 2 -
school bascball game (which allowed him to leave school early).

. But instead of attending the game Lunsford stasted home, using a i -
. short cut through a2 woods near the school. He was assaultedand
: . seriously injured in the woods by 17 to 20 black pupils. His

mother brought suit against the board of education, the principal

of the school, and the school security guard. The trial jury foundf?f»
all of the defendants not nugligent. Lunsford’s mother appg led
the finding of the jury, claiming that contributory regligence
could not be used as a defense, since Lunsford was unavs;aﬁ-c of the
dangers. The Maryland Court of Appeals disagreed, stating:

..IWl]e think that there was ample evidence from which the
jury could have found negligence on Keith's part. Keith's own
testimony was that he had heard rumors of impending violence at
the school for a week or 10 days. - K

It was Keith who decided to walk home through the woods; to

. continue his approach to a group of students whom he saw at thie
far end of the school property, instead of remaining on the ball
ficld or returning to the school, which were the only places
where he had a right to be.?? "

Consequently, the appellate court upaeld the-jury’s finding of
non-negligence.

In 1974 the South Carolina Supreme Court relied on that state’s
sovereign immunity statute to dismiss a suit brought against the
school district-for wrongful death.?? An 8-year-old girl was killed
by a truck while she was walking home from school. School . .
authorities had kept the pupil after school and did not release her
until bus transportation was no longer available. The parents filed
suit, alleging that the school was recklessly negligent in subjecting
their child to hazardous traffic conditions. In South Carolina,
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however, school boards enjoy sovereign immunity. Consequent-
. " ly, the suit was dismissed.

Florence v. Goldtrg (375 N.E, 2d 763, 404 N.Y S. 2d 583 44
N.Y. 2d 189, 1978) involved an injury to a child on the way to
- school. _A 6-year-old first-grader was struck by a taxicab at an in-
e tersection in New York City, resulting in severe brain damage to
) the child. At the time of the accident, the child was attempting to
——¢ross-a-street where there was normally a crossing guard provided

by the police department. For two weeks prior to this accident,
the mother of the child had accompanied.him to school daily; dur-
ing those two weeks a crossing guard had been present each day.
Confident that the guard wouid be present, she did not accompany
her child to school on the day of the acciddent. But the guard was
not there. The trial court found the cab company and New York

. City Police Department guilty of negligence. New York City ap-

= pealed the trial court’s decision, claiming that the police depart-
ment does 1 1t have a duty to supervise the crosswalks. The New
York Court ot Appeals said:

We hold that a municipality whose police department volun-
tarily assumes a duty to supervise school crossings—the assump-
tion of that Jduty having been relied upon by parents of school
children—may be held liable for its negligent omission to provide
a guard at a designated crossing or to notify the school principal
or take othe: appropriate action to safeguard the children.

_In essence, the court found that since it was cominon knowledge
that there was a crossing guard present at this intersection and
since parents relied upon this crossing guard, the police depart-

. ment, in failing to provide a guard on the date of the accident, was =
indeed negiigent. Therefore, the court upheld the trial court ver-
dict of negligence against New York City.

- From study of the cases summarized, educators can make some
) generalizations about their liability for injuries incurred away from
the school grounds. Courts seem to be reluctant to hold educators
liable when pupils are assaulted or injured on the way to or from
school. Even though the South Carolina Supreme Court dismissed
the suit in Grabam v. Charleston,?s educators must remember that
the dismissal was based on South Carolina’s sovereign .nmunity -
statute. Only eight to 10 states have such statutes. Indeed, it is
quite conceivable that courts elsewhere would have foundsthe
educator negligent in keeping a young pupil after school until after
the school buses were gone, then allowing the pupil to negotiate
hazardous traffic on her own. Most courts would find such actions
unreasonable.
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Two factors must be considered before keeping pupils after
school until school buses are gone. First is the age of the pupil.
The older the pupils, the more able they obvinusly are to get home
on their own. Under no circumstances should elementary school
pupils (who normally ride a school bus home)be allowed to walk
home after detention. The second factor is the distance and type
of terrain the pupils must cover on their own. Even for high
school pupils, it might be unreasonable to expect them to walk

distances or cross dangerous highways or intersections in order (0

get home. Educators must be reasonable in their expectations of
pupils. After all, any reasonable educator could easily forsee that a
15-year-old pupil might be injured while attempting to walk 10 or
12 miles home in a major city.

<

School Bus-Reclated Cases

There are literally thousands of cases involving injuries to pupils
on school buses, leaving school buses, or waiting for school buses.
Almost every state has had sad reports of pupils being killed in
school bas-related accidents. Overall, however, school buses have

an extremely good safety record, considering the pupil miles

traveled and the type of rider involved.

In 1977 an appellate court in Massachusetts upheld a finding of
negligence against a school system by a jury. Scott v. Thompson
(363 N.E. 2d 295, 1977) involved a 7-year-old elementary school
girl, Meredith Scott, who was injured by a truck after she had
departed from the school bus. The trial court jury awarded the
pupil $65,500 in damages. The school system appealed the case to
the Massachusetts Appeals Court.

The evidence indicates that the school bus driver was running
ahead of schedule on the day of the injury. At the beginning « f his
run he parked his bus and went into a garage for a cup of coffee. He
teft the bus motor running and the door open. While he wa. in the
garage, scveral pupils boarded the bus. While Scott was on the
bus, she saw a friend standing across the street waiting to be pick-
ed up by the bus. Scott left the bus and was hit by the truck while
crossing the street. ‘The parents sued the school district, alleging
that the school bus driver was negligent in leaving the bus unat-
tended. ‘There is evidence that the driver was aware of school safe-
ty regulatio -s prohibiting school bus drivers from leaving a bus
unattended with children aboard. The court found in favor of the
pupil and upheld the verdict of $65,500. The court felt that there
was a causal connection between the bus driver’s negligence and
the pupil’s injuries.

In a4 similar case, the North Carolina Court of Appeals also
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upheld a damage award against a school district.?¢ The parents of 2
six-year-old first-grader brought suit against the school division for
the death of their child. The accident occurred during the first
week of school. There had been numerous bus scheduling mixups.
On the day of the accident, the bus was taking a new route home. ~
It stopped on the road to discharge the child and several other
pupils. For the first time, he had to cross the street leading to his
house. After the bus pulled off, he attempted to cross the street,
———— —— —was-almost-hit,-backed-up onto the curb, then ran across.the street.
He was hit and killed by a pickup truck heading in the opposite
direction. .

The parents filed suit against the school for negligence. Damages
amounting to $15,000 were awarded. The school system appealed
the decision to the North Carolina Court of Appeals. The appeals
court affirmed the judgment of the trial court an< upheld the suit
against the school system.

Courts have generally ruled that school systems operating buses
have a duty to use the stop lights on the buses while pupils are
disembarking. A famous 1938 case, Taylor v. Patterson 's Ad-
ministrator (114 5.W.2d 488,272Ky. 415, 1938), established this
legal precedent:

...that the transporter of school children lis) required to exer-
cise the highest degree of care for a child's safety until the child
lis] on the side of the street where his home lis] located and lis)
out of danger of injury from passing traffic. (Emghasis added by
court.)

Before stopping the school bus and while loading or discharg-
ing school children, the drivef shall open out the {stop] sign so
that it will be plainly visible to traffic approaching from both
directions.?”

Croghan v. Hart County Board of Education (549 So. 2d 300,
1977) is a recent case from Kentucky that follows the legal prece-
dent established in the Taylor case. The Kentucky Court of Ap-
peals found a school bus driver negligent when he discharged an
11-year-old pupil without using the stop lights on the schoc' bus.
The pupil was severely injured in attempting to cross the street
without the warning by the bus driver to stop traffic for him.

A Michigan appeals court used the doctrine of sovereign im-
munity to protect a school district from a school bus suit.?® A
9.year-old boy was severely injur¢d when he was walking to the
school bus stop. The parents sued, alleging that the school bus
route was negligently laid cut and that consequently the school
bus stop was negligently placed. The Michigan court ruled that
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laying out school bus routes and designating school bus stops are
government functions that enjoy immunity under Michigan’s
‘sovereign immunity statute.

Mitchell v. Guilford County Board of Education (161 S.E. 2d
645, 1968) is a case where an 11-year-old seventh-grade pupil was
run over by a school bus. Apparently,the pupil was coming out of

“school to get on the bus. He slipped on an icy sidewalk and fell
undefneath the rear wheels of his bus, which was moving at about
10 miles an hour. The bus driver claimed that the road was icy and

that he could not stop. The Industrial Commission found the
driver to be negligent in operating the bus and awarded damages to
the pupil. The court found that usually there were teachers on
duty, supervising the pupils being loaded on the school buses. On
this day there were none. However, this was not a major factor in
the decision. The court ruled in favor of the student and against
the bus driver. It found that the driver was aegligent and that such
negligence was the proximate cause of the accident and injury. The
schoot district attempted to use contributory neghgcnce as a
defense, but the court rejected the argument, stating: ‘‘The plain-
tiff, John P. Mitchell, was 11-years-old. He is presumed to be in-
capable of contributory negligence.”’?

A very famous school bus case occurred in lllmons in 1959
Molitor v. Kaneland Community Unit School District #302 (163
N.E. 2d 89, 1959) involved an injury to a pupil when a school bus
hit something, overturned, and exploded. The parents of the in-
jured pupil sued, alleging negligence. However the school district
. claimed sovereign immunity. The Hlinois Supreme Court ruled in
favor of the pupil, finding sovereign immunity to be an untenable
legal principle:

We are of the opinion that school district immunity cannot be
justified... As was stated by one court, *The whole doctrine of
governmental immunity from liability for tort rests upon a rotten
foundation.*’3°

This case is extremely important, because it was one of the rirst
cases challenging state sovereign immunity. The success of this
case opened the doors to litigation in many other states, and this
eventually led most states to abrogate their sovereign immunity
either legislatively or judicially .3

Two other well-known school bus cases were decided within a
year of each other by the same North Carolina court. Childs v.
Dowdy (188 S.E. 2d 638, 1972) concerns the death of a pupil in a
school bus accident. Gary Childs, a 14-year-old eighth-grader, was
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riding in a school bus wh.n the bus was hit on the side by an
automobile. Childs was thrown through an open door in the bus
and onto the street, receiving injuries that contributed to his death.
The parents sued in a jury trial, claiming negligence on the part of
the driver of the automobile as well as the bus driver, who had
allowed pupils to stand on the bus. Also, the bus driver was sued
for not keeping a proper lookout and for failing to keep the bus
under proper controi and speed. The jury found both defendants
guilty of negligence, denied contributory negligence, and awarded

damages The bus company appeale to the North Carolina Court_

of Appeals, claiming that their compdny was not liable, that the bus
was being driven in a safe manner, and that the issue of con-
tributory negligence must be re—exan‘zmed The court found, even
in this long and complicated cas€, that a new jury trial should be
convened to answer the bus comp:m‘y claims. The appeals court
upheld the trial court’s verdict of guilty against the driver of the
car but ordered a new trial to determine the guilt and negligence of
the bus company.

In the very next year, the same North Carolina court ruled on
another interesting school bus case. In Sparrow v. Forsyth County
Board of Education (198 $.E. 2d 762, 1973)a pupil was injured on
the school bus on the way home from schcol. The pupil got on the
bus and went to a rear seat. The bus driver made several stops on
the way home. On the stop before the pupil was supposed to get
off, he got out of his seat in the rear and was moving to the front of
the bus to take an unoccupied seat. This was unknown to the bus
driver. The driver was moving the bus forward at approximately
10 miles an hour, when a snowball came through the open win-
dow next to the driver and hit him in the heaC. The driver slam-
med on the brakes, which brought the bus to a stop and threw the
pupil forward, causing him to hit his head and chest against the
back of a seat. After the driver stopped the bus, he opened the

do()r, went ouiside, and threw a snowball at the pupil who had hit_

hita. When he arrived back in the bus, he found that the pupil who
had been thrown to the floor was injured.
The court found that the school bus driver:

...acted as a person of ordinary care and prudence would have
acted under similar circumstances. The snowball being thrown
into the bus in front of the driver brought about a sudden
emergency which caused the driver t¢ quickly stop the bus. There
was, therefore, no negligence -on the part of the driver in stop-
ping the bus suddenly.3?

The court ruled that the fact that the driver threw a snowball
after the incident did not indicate negligence on his part.
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Therefore, the court ruled in favor of the driver and the s hoo
system-and against the pupil who brought the suit. 1
Observing certain rules will help avoid suits in cases of this kmd

Obviously, school bus drivers must be required to’use the school

bus stop lights when a pupil is boarding or disembarking. The stop

. lights should remain on until the pupil reaches the side of thelroad i

- . — on-yhich his house is located. School divisions should make a K
!
\
|

spe jal effort to place school ‘bus stops in the safest locations possi-
_ ble. School bus drivers should not allow pupils to stand or change
seats on a school bus if it is moving, even at slow speeds. Drivers
shoul be told that, above all, the pupils’ safet yand well-bemg are \

U ;’/”{— !
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Thxs chapter, will xammc/ the tort liabilities involved m con-

ducting vario specialized, classes Because of the extreme;y high
volume- of hngation involved in athletics areas, 'they will be

dxseussed sepﬁ:ately in-Chapter V. One type of class ad{iressed /

here involves those with laboratories, such as biology, ehemxs‘try,
physics, and the like. Also considered are vocational/i dustnal

courses, including those in wood and metal working, weldmg) ;

duto, shop, masonry, and agriculture. Of course, the legal pm}-

ciples derived from-cases considerec .ere are applicable o other ‘

types,of specialized c!asses even though no specific cases may be
cited..

With the possible exception of athletics, there is a Higher
likelihood of teachers losing suits in this area than in any other
field of education. Thissituation probably results from several fac-
tors. First, there is a higher propensity for serious accidents to oc-
cur in specialized classes than in normal classroom situations. Sec- |
ond, the' eq;xpment is frequently dangerous, requiring the teacher

to exercise 2 much. higher standard of care. This higher standard
demands much more intense and constant supervision| of the,

_pupils. Indeed, science laboratories and vocational shops com-
prise one of three areas considered to require the highest siandard‘

of care in education. : |

‘ .
!/ Two other factors are’important proper instruction and
, maintenance of equipment. As mentioned in Chapter I, teachers of

Spec‘ vized clasées must be certain to provide proper 'nstrucnon m
thé use of equxpment and to document that this instruction was ac-
tually provided. Also, because specialized classes deal with <>
nmany machines and tools that can cause injury, courts want to be
certain that such equipment is always properly maintained. A‘llow-
ing students to use a machine that is not in perfect operating order
may constitute an unreasonable risk. Equipment not in perfect
operating order or lacking “safety features (e.g., blade guards),
shduld not be used by students.

. o B
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Vocational shops where machines are the primary teaching aids
should be equipped with several special features. Each shop
should have lock-boxes at strategic locations. A lock-box is an
electrical switgch whose “oif” button, when pushed, will im-
inediately shut down every machine in the shop. Such devices
make it possible for the instructor to halt dangerbus developing
situations immediately without having to shout above the machine
noise or run througha large shop area to warn pupils of in.pending’
dangzr. ] s . '

Every shop should also have a telephone. This is important for
two reasons. First, the teacner will not have to leave the shop area
'to use the telephone.  Second, if acserious) injury does occur, the
teacher can call for help immediately.

Pupil safety should always be the uppermost concern in any
specialized class. There must be cgnstant and unremitting enforce-
ment of the rule requiring pupils to wear safety goggles. Courts
frequently weigh the educational benefits of certain activities
against the dangersmvolved in"pursuing them. They also expect

_ the specialized classroom {0 concain safety equipment appropriate
to its 1ype of activity: water showers or baths in the chemistry
taboratory; also fire extinguishers and first aid Kits.

First aid for pupils who are injured is a touchy subject. Ideally,

_ teachers of specialized classes would have certification in first aid.

Even without certification, however, they should give routine nd

. elementary first aid—in most circumstances. Most states have

- *Good Samaritan’’ laws that protect the person administering aid

from liability. However, many of these laws protect the first aider

only if ke has had training in the use of first aid. In any event, a

. teacher should *‘do something” Tf Al injury Gecurs. Even without

medical . training, there are sorae very basic first zid nrocedures

that should be applied. Teachers need 0 remember not to act
beyond the limited medical knowledge they may possess.

‘ ‘,Genet‘:al Science Classes

- As an essential part of the curriculum, most general science
clusses require pupils to perform some relatively safe avid rather
simple experiments.  Most of the cases arising from injury sus-
tzined in general scier. ¢ classes appear to resuit from fire. The
following four cases are illustrative: . ;

Rixmann v. Son “rset Public Schools, St. Croix County (266
N.W. 2d 326, 1978; is a recent case from Wisconsin that is quickly
becoming a classic in contributory negligence. The case involves
an accident that occurred in.a-high schoof general science class for

" “sophomores. The pupils were conducting an experiment that

' | s
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necessitated heating alcchol over an electric burner. The science
teacher warned that the y1bstance was highly flammable and told
the class to avoid subjecting it to open flames. Ronald Rixmann
and two of his friends were conducting the experiment together.
Apparently the pupils became bored and decided to ignite some o
the alcohol. They took a small amount of it out of the beaker with
a plastic spoon, poured it onto the table top, and lit the substance
with a match provided by Rixmann. The flaming alcohol set fire to
the plastic spoon. Fhe boys put the spoon into a beaker of water
but, in doing so, ignited the beaker of alcohol. The science teacher
was across the room working with another group of pupils. He
saw the fire and attempted t¢ extinguish it by placing a notebook
on top of the beaker. Unfortunately, he-tipped che beaker over,
spilling its flaming contents on Rixmann and causing severe burns.

Ronald’s father sued the science teacher and the school division
for negligence. The trial judge held the science teacher negligent
automaucally but-allowed the jury to consider the negligence
charge against the school district. The jury found the teacher 60%
negligent and the school'district 40% negligent, awarding damages
of $656.33 for past medical expenses, $8,400 for future medical
cxpenses,, $25,000 for past pain, and - $30,000 for future
pain—$64,056.33 in all. The trial judge limited the amount 0
$25.000,"and Rixmann's father appealed that decision.

The Wisconsin Supreme Court ruled on various legal
technicalities involved in the trial but reversed the finding of the
trial court on the issue of contributory negligence. The high court
said: -
It may be true, as the trial court Stated, that these students
“weren't the brightest.” But all three of the students were bright
enough to know that alcohol was flammable and that they were
not sypposed to have open flames near it. On the basis of these
admitted and undisputed facts, we conclude that the students, by
collalforating to set fire to the puddle of alcohol on the table, did
not conform their conduct to that which would be expected of a
similarly situated chiid of the same age and with the same capac-
ity, discretion, knowledge, and experience in creating the intial
fire. The evidence does not reasonably admit an alternate conclu-
sion. Thus, the trial court erred in not holding these students,
Ronald included, negligent as a matter of law.! ’

K‘. The court found thc‘évidence of contributory negligence so
iovcrévhclming that it said, “'It does not shock the conscience of
Ithis court to hold the defendant students liable for their
.negligence; indeed, it would be shocking if the court were t\o
}relieve them of liability.’"? .
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Therefore, the science teacher and school district were absolved
of all liability.

A similar case occurred in 1977 in Michigan. Bush v. Oscada
Area Schools (250 N.W. 2d 759, 1977) concerns a physical science
class that was moved by the school principal from the science lab
to a mathematics classroom. Open flame, alcohol wick buraers
were being used for an experiment in the class. 'Vood alcohol was
storea in a defective plastic jug kept in the back of the room. A
14-year-old female student sustained severe second and third
degree burns when her burner ignited the wood alcohol, which
was leaking from the plastic jug. The pupil’s fatner sued the
science teacher, the principal, the superintendent, and the school
district. The Michigan Court of Appeals upheld the dismissal of
suits against the superintendent and school district.

However, the court found the teacher and the principal
negligent. Judge J. J. Peterson explains why the teacher should-be
helddiable:

As to the defendant teacher, she... is charged by the complaint
with personal negligence in the conduct of her class, both in acts
of omission and commission, including conducting the class
under inadequate and unsafe conditions, allowing storage of
alcohol in  damaged container, leaving spilled alcohol exposed
to ignition sources, failure to properly handle and store the
alcohol when open flame lamps werc in: use proximate thereto,
and failure to warn and supervise the students in handling alcohol
and flame. We think there is a fact issue for the jury as to the con-
clusion that may be drawn regarding her conduct.?

‘The principal should be held negligent for the following reasons,
the court said:

As to the defendant principal, we reach the same result, not
because of the allegations of in-class negligence of the teacher,
but because of the risks inherent in conduycting a class of this kind
in a room which is not equipped for the purpose. As principal of
the high school, curriculum, scheduling, and room assignments
would not only be within his knowledge but his direct respon-
sibility. The removal of the class from the laboratory to the
mathematics room was his responsibility. He must be presumed
to know the nature of the class, that it wowmd involve chemicals,
fumes, alcohol, and ~pen flame alcohol lamps, and that th&room

“ 1o which the class was transferred had no vents or any safety
features of the laboratory. We cannot say that all reasonable men
would agree that no negligence could be inferred under these cir-
cumstances.*

L4
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This is an interesting case from the viewpoint of school ad-
ministrators, because it shows that principals can be held liable for
injury if they schedule classes in improper or inappropriate
facilities.

Station v. Travelers Insurance Company (292 So. 2d 289,
1974), a Louisiana case, was similar, with one important excep-
tion: The teacher was absent from the area when injury occurred.
Geraldine Station, an eighth-grade pupil, was severely burned when
an alcohol burner, known to be defective, exploded when Station
attempted to relight it. The science teacher had helped Station and
a friend set up a science project in tne school gym. The teacher lit
the burne: and returned to his class. Apparently the burner went
out. In relighting it, the two girls caused an explosion. The trial
court awarded $7,889.95 in damages to Station. The science
teacher appealed that finding.

The appeals court upheld the finding of the trial jndge, stating;

“The district judge... found that Wilson [the science teacher] was
negligent in that he failed to fully instruct the girls, or anyone ¢lse
who might assist them, of the dangerous nature of the alcohol and
furiher [in] that he did not positively warn them that the burner
was not to be re-lighted by them should it go out.”

The court further found that **Wilson should have anticipated
that the burnzr would go out, due to his prior experience with it,
and that his fzilure to warn or provide adul: supervision amounted
to negligence under the circumstances, that negligence being the
proximate cause of the minor’s injuries.’’s

The court of appeals found Wilson's behavior blatantly
negligent, given the extreme danger of the situation. A further
quotation from the court's statement is warranted by the
significance of the case: B

Here a dangerous instrument was placed in the hands of
children without any special degree of care, supervision, or dire«-
tion. Alcohol, a highly flammable substance, was left in their con-
trol to be used in connection with a faulty alcohol burner which
had continually given trouble. That the situation was fraught
with danger is proven by the results.

The duty incumbent upon Wilson under these dangerous cir-
cumstances was to cither positively warn these girls not to at-
tempt to light the burner if it went out or to personally supervise
their use of the equipment or provide adequate adult supervision
in his absence. He did none of these things. He testified that he
did not teach the children how to light the burner because they
were not mature ¢nough to do so, but that he had instructed them
as to the flammable properties of alcohol. Nowhere in the

77 86
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record, however, is it established that Wilson directed these
children not to attempt to light the burner should it go out.
Neither was adequate adult supervision provided which was-
commensurate with the danger involved. We agree with the trial
judge that this"was negligence on the part of Wilson and that this
negligence was the proximate cause of Geraldine Station’s in-
juries .6

A recent and potentially very important pair of cases involves a
junior high school science class and the publisher of a science
laboratory textbook. It is the first case in which a textbook
publisher has been ruled liable. Carterv. Rand-McNally and Ber-
trand v. Rand-McNally (#76-1864-F, U.S.D.C. Springfield,
Massachusetts) involved an explosion in a junior high school
science laboratory. The pupils sued the science teacher and the
publishers of the textbook, Interaction of Matter and Energy). Ap-
parently a flash-fire/explosion occurred as a result of the pupils’
use of methyl alcohol in an experiment. The pupils’ attorney
argued that use of this chemical by junior high school pupils in
limited science facilities was unsuitable and contributed to the
pupils’ injuries. The attorney’s cross-examination of the author of
the textbook may have been a key factor :n the jury’s award of
almost a million dollars in damages to the pupils from both the
teacher and the publishing company. The teacher’s insurance
company settled out of court for $670,000. Rand-McNally has not
yet decided whether to appeal the decision awarding $155,000 to
the two girls.

Another interesting science project case is Simmons V.
Beauregard Parish School Board (315 So 2d 833, 1975). This
Louisiana case involves an injury to a - )il when a simulated
volcano blew up. The injured pupil had demonstrated the volcano
effect several times in class prior to the explosion, which occured
asthe was demonstrating the volcano to friends while waitin,, fora
school bus. The jury found the science teacher (Jefferson Bryant)
liable_for exercising no ‘control over the pupils’ science projects
and the school board liable for not providing adequate supervision
at the school bus stop: .

Under the foregoing facts there was ample evidence for the jury.
to concle e that Mr. Bryant was negligent in allowing Lesley, a
13-year-old student, to build and demonstrate a project without
even determining exactly what substances were used or whether
the project was dangerous 0 the student himself or others. The
lack of supervisiun on the part of this school board eémployee was
~«gligence, fesulting in serious injury to the child.”

87 -78-
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The school district used contributory negligence as a defense
but the court held neither the 13-year-old pupil nor his father (who
had helped him build the project) liable for such negligence.

Chemistry Classes

Ther ‘re two classic educational tort cases involving injuries to
pupils . high school chemistry classes. The most famous case was
decided in 1935, but its principles are quite applicable today.
Mastrangelo v. West Side Union High School District of Merced
County (42 P. 2d, 634, 1935) involved massive injuries to Elge
Mastrangelo, a junior higi» school pupil. When the injury occur-
red, he was .in a chemistry jab conducting” an experiment

designated Number 40 in his chemistry laboratory book. The *©

pupils were to make a crude type of gunpowder in very small
quantities and explode it. Mastrangelo, in the company of two
other pupils, had successfully performed the experiment twice.
During a third attempt, one of the pupils, instead of pulverizing
the ingredients on separate sheets of paper as directed by the text-
book, put them all together in an iron mortar and began grinding
them there. Departing again from textbook directions, the puplls
either mistakenly or intentionally substituted potassium chlorate
for potassium nitrate. While these ingredients were being ground
together in the iron mortar, an explosion occurred. It severed
Mastrangelo’s left hand, severly injured his right hand, destroyed
his right eye, and injured his left eye ’I'he court summarized his in-
juries as ‘‘scrious and permanent.’’ Mastrangelo brought suit
against the chemistry tzacher for negligence; however, the trial
court dismissed the suit without allowing a jury to decide the
issues. The pupi! appealed the case to the California Supreme
Court.

In reviewing the evidence of the case, the high court found that

there was substantial evidence to admit this question to a jury:

It is not unreasonable to assume that it is the duty of a teacher
of chemistry. in the exercise of ordinary care, to instruct students
regarding the selection, mingling, and use of ingredients with
which dangerous experiments are to be accomplished, rather
than to merely hand them a textbook with general instructions to
follow the text. This would seem to be particularly .rue when
young and inexperienced students aie expected to select from
similar containers a proper, harmless substance rather than
another dangerous one which is very similar in appearance.®

The California Supreme Court felt that the two primary con-
cerns in this case were the issues of negligence by the teacher and
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contributory negligence by the pupils. The court preferred that
these issues be decided by a jury. From the e\iidence presented,
the court determined that the chemistry teacher ‘was present in the
laboratory during the experiment, that he stood immediately
behind the pug-ls, and that he may have seen what ingredients they
were mixing. The court also questioned the appropriateness of the
particular experiment:

It may well be doubted whether it is proper in an introductory
school course in chemistry to require pupils to make and ignite an
explosive. It would appear that the dangers of such an experi-
ment. incorrectly performed by young childfen, might be an-
ticipated; and that the benefits to be derived from its actual per-
formance by each pupil are not so great as t0 justify the risk of.
serious injury to the child. But at the very least, if it is to be per-
formed, it necessarily requires the strictest personal attention and ’
supervision of the instructor. We have no sympathy with the
defense that the book called for certain ingredients, and that “'the
idea of putting in some other ingredient was out of his mind."?

In a 1970 case the Oregon Court of Appeals ruléd two high
school pupils contributorily negligent for injuries they sustained
when a pipe cannon they had built exploded.!° The two 15-year-

. old pupils made the explosive charge of this cannon from some -

chemicals they acquired from the school chemistry teacher. The
pupils had badgered the teacher for weeks to give them some
powdered potassium chlorate. The. teacher did reluctantly give
them a small-amount. Several days later the pupils were abie to
steal some crystalline potassium chlorate from the school’s
chemistry storeroom. The pupils sent for and received a pamphlet
describing the procedure for making yarious kinds of explosive
.charges. They admitted reading the pamphlet and all the warnings
it contained. They also showed the pamphlet to the chemistry
teacher, who cautioned them against daing any of the experiments
described in the pamphlet. Against this caution, the two boys
decided to make 2 pipe bomb. They put the chemicals together
and put it in the bottom of the pipe. They then attempted to light
it. Apparently the match they were using kept blowing out. so the
. pupils decidéd to keep the wind from blowing the match out by
ccovering the fuse hole with their hands. When the match finally

did light, the cannon exploded, severely injuring the hands of both’

boys. They lacer admitted that they knew what they were doing
was dangerous, yet continued the experiment. The court found
this to be a clear case of con ributory negligence. That is, the
pupils knew better and were negligent of their own well-being.

'
&
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¢ .
The court ruled that-any suit against the chemistry teacher was
completely unfounded.

Obviously, chemistry and other science teachers must be
especially careful in supervising pupils in the laboratory. They
should consider the relative educational benefit of an experiment
and weigh these benetits against the risks involved. Also, it ap-
pears that teachers should try out each experiment before letting
the class do $0, in order to insure against errors in the textbook. All
¢hemicals shoeld be clearly marked. All burners and other equip-
ment should be ju good working condition. Explosive materials
and chemicals should be stored in a safe area. And experiment in-
structions shouid be given clearly before the experiment begins to
insure that pupils understand what they are doing. Perhaps a
pretest would be appropriate before allowing them to conduct the
experiment.

Wood Shop

As most of us know, industrial shops are places of high risk.
Using dangerous machines and working with a variety of tools has
great poténtial for accidents. Thus the courts hold shop teachers
to a high standard of care. The next four cases illustrate this point.

In 1977 the Minnesota Supreme Court ruled on Scott v. Indepen-
dent School District #709, Duluth (256 N.W. 2d 485, 1977).
Richard Scott was a seventh-grade pupil in a junior high industrial

‘arts class. ©A drill bit he was using broke and a piece became
embedded in his left eye. Scott was not wearing his safety glasses
at the time of the acdident. The court determined that each pupil
had been assigned safety glasses at the beginning of the course and
that each had been instructed to wear them. However, the court
found that this rule had never been consistently enforced.

The trial court judge found the school district liable as a matter
of law and allowed the jury to rule on the issues of contributory
negligence and damages. The jury awarded a total of $63,100 in
damages. However, it found Scott 10% contributorily negligent
and the school division 90% negligent, thereby reducing the
awaided damages to Scott from the school division to $57,100.
The Minnesota Supreme Court upheld the findings of the trial
judge and jury. ‘

Another case where a large damage award was upheld is Scott |
County School District #1 v. Asher (312 N.E. 2d 131, 1974).

Harvey Asher a 16-ycar-old high school pupil was taking a voca-
tional shop class. He cut his hand with a 10-inch bench saw. The
"injury, even after nine operations, left him with a claw-like
deformity, so that he could not pick up even small objects. The
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pupil had to give up his job and all high school and vocational
training courses that required use of the hand.

A trial court awarded the pupil $95,000 in damages because of
negligence by the school in maintaining and operating the saw.
The school district appealed the trial court ve:dict to the Indiana
Court of Appeals. The school district raised seven issues in the
case, almost all techsical issues regarding instructions to the jury,
pretrial information, the use of a demonstration in the court, etc.

- One issuc was particularly interesting. Apparently, the defense
presented a demonstration in court to show that if a blade guard
had been used on the saw the injury would not have occurred. The
school argued that the demonstration should have been inadmis-
sible, because the blade guard was not manufactured by the same
company that made the saw. The appeals court affirmed the find-
ing of the trial court and dismissed the district’s complaint against
the student. Thus the student won the case and was awarded
$95,000 in damages. The court found against all of the allegations
of tﬁle school district. ;

Another “blade guard’’ case now becoming quite well known is

Matteucci v. High School District #208 (281 N.E. 2d 383, 1972).
Lawrence Matteucci, age 14, brought suit against the school
district after he was injurzd while using a shop saw without the
blade guard. The trial court ruled in favor of the pupil. The school
district appealed the case to the Illinois Appellate Court,
i The injury occurred whc(:’in the pupil was using a circular bench
saw operated by electric power. Apparently, he had finished cut-
ting a piece of wood, and as he waiked around the saw he slipped
on .omc sawdust, then reached up and grobbed the saw in order to
keep from falling. He was badly injured. The shop instructor
testified that he gave very close supervision to students who were
using the saw. The teacher testified that on the day in question he
was working with other pupils in the classroom about 25 feet from
the saw. The court found us follows:

It must be conceded that the circumstances in this case placed a
duty of due care upon the instructor. Safe use of this dangerous
instrumentality certainly required due care from the instructor
with reference to instruction of the students as to proper use of
the machine and proper supervision to enforce necessary rules of
safety.... We hold specifically: that...where a high school class is
obliged to use an admittedly dangerous machine, there is a duty
upon the instructor, as agent of the school, to exercise care in in-
structing the students in safe and proper use of the machines and
also a dugy to exercise due care in proper supervision of students
and use bf machines as a part of regular school activities.!!
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In addressing the issue of proximate cause, the court quoted Nay
v. Yellow Cab Company (117 N.E. 2d 78): “The injury must be
the natural and probable result of the negligent act or omission and
be of such a character as an ordinarily prudent person ought to .
have forescen as likely to occur as a result of negligence, although
it is not essential that the person charged with the negligence
should have foreseen the precise injury which resulted from his
act.''12

The Appellate Court of Illinois ruled in favor of the pupil, stating
that “the jury was amply justified in finding that the accumulation
of sawdust beneatn a machine of ihis type was reasonably
foreseeable so that it did not constitute an intervening cause of the
plaintiff’s injury fand] did not break the causal connection.”” The
court summarily dismissed contributosy negligence because the
plaintiff was a 14-year-old minor. ‘

South Ripley Community School Corporation v. Peters (396
N.E. 2d 144, 1979)is another recent “‘blade guard"’ case in which a
pupil was awarded large damages. Fourteen-year-old Thomas
Peters and a friend were cutting some wood on a 10-inch circular
saw for theirinstructor to use as a demonstration in another class.
The saw had a defective blade guard, and when Peters attempted
to free the saw's blade from a piece of wood he cut off four of his
fingers. At the time of the accident the shop teacher was in an ad-
jacent room with a drafting class. Peters and his parents filed suit
against the school division and the manufacturer of the saw. The
trial court held only the school liable for $100,000 in total
damages. The school district appealed that ruling to the Indiana
Court of Appeals.

‘The higher court upheld the finding of the trial court as well as
the damage award. The court agreed with the lower court’s find-
ing that there is a burden on the school to provide safe equipment’
for the pupiis’ use: “

We have high praisé: for the vocational training programs of-
fered by the schools in this state. Such programs, however, fre-
quently éxpose young persons to dangers which they otherwise
would not encounter in the school setting. It is not unreasonable
to fequ’ -+ aat, in the school setting, the dangers be minimized by
means . . .rded machinery and personal supervision. We
repeat Justice DeBruler's staiement: “It is not a harsh burden 1o
require school authorities in some instances to anticipate and
guard against conduct of children by, which they may harm
themsetves or others. Neither is it unduly harsh to deny a school
certain defenses if the trier of fact determines that the school has
failed to fulfill its initial vital responsibility when danger of such
magnitude is involved.!3

i
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Not every case has gone against shop teachers. A 1977 case from
South Carolina is quickly becoming a classic in its justification of a
teacher’s defense. Hammond v. Scott (232 S.E. 2d 336, 1977) in-
volved an injury to Robert Hammongd, who was struck in the eye
by a nail thrown at the trash barrel by another pupil in a’shop class.
When this accident occurred, the teacher was out of the classroom
in an adjacent area working on arothér pupil’s special project. The
pupil who threw thesnail had been admonished several times
preyviously for throwing things toward the trash barrel. The in-
jured pupil’s parents brought suit against the teacher and the

_scheol district, alleging negligence based on four issues: 1) The
teacheI failed to provide proper supervision, 2) The teacher failed
to diséipline the pupils to prevent them from throwing objects in
the classroom, 3) The teacher failed to remove the defendant, An-
thony Scott, froni the classroom when his behavior became .
dangerous to others;4) The teacher failed to warn the pupils of the .
dangers of throwing objects in the classroom.

The Supreme (/Iourt of South Carolina, in examining this issue,
found that “‘many jurisdictions are in general agreement that a
teacher can be liable for injury to students under their supervision
if an injury is caused'by the teacher’s negligence or failure to exer-
cise reasonable care to protect the students.” But the court also
said: ’ !

¢
!
i

o

Counsc} argues that the teacher was negligent because he was
not in the classroom at the moment the incident occurred.. We
disagree. It is, of course, impossible for a teacher to personally
supervise each student under his care every moment of the school
Say. This especially is true in a situation, such as woodworking:
class, in which students are involved in numcrous projects, either
by themselves or in small groups. A teacher must necessarily rely,
to some extent, on the responsibility and maturity of his students
to conduc themselves in a proper and safe manner. '

Machine Shop . .
A substantial number of injuries to young people working in :

school machine shops result in tort cases. The following are

. typical: . I

A student brought churges of negligence against a community

college instructor in North Carolina after the student had two

fingers mashed by a m~tal shearer in a shop class. The student had

used the metal cuiter ‘at least twice without incident during ihe

first semester. On one occasion he had been told by a fellow pupil

to be careful of his fingers because they were too close to the guard

ril. The injury occurred when the siudent was attempting to

shear 2 small piece of inetal. Apparently he was using an additional

block af wood or metal to hold this picce when putting it into the |

i
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machine. His fingers slipped as he looked under the machine to
locate the foot pedal. The injured student sued, claiming
negligence ¢n the part of the teacher. In reviewing the issue of .
negligence, the :rial court found that *‘an employer has an obliga-
tion to yarn an employee of known dangers. By analogy, ;t is ap-
proprigte to impose a similar burden upon 2 teacher so far as the
duty fo warn a student of known hazards is concerned, particular-
ly #with respect to danger which a,student, because of inex-
peaence, may not appreciate!’!s

The trial court found, however, that the injured student had
been warned on two occasions by other students that the instruc-
tor discussed the hazards of the metal shearing machine in class.
The court stated, ‘‘We hold, as a matter of law, that plaintiff was
adequately warned, and the instructor was not otherwijse negligent
in his dealings with plaintiff.”’16 Even if thd instructor had been
found negligent, the issue of contributory neg'ligence was para-’
mount, saic* the court. The student failed to insure his own safety.
He knew berter than to do what he was doing, and regardless of
any negligence that might have occurred on the part of the teacher,
the student was contributorily negligeat of his-own safety.
Therefore, the court dismissed all charges against the teacher.
When the case*was appealed, the North Carolina Court of Appeals
upheld the trial court ruling of contributory negligence.'?

'An older but wz i-known case from New York illustrates the
duty of shop teachers to provide pupils with appropriate safety
equipment, even when such equipment is actually wearing apparel.
In Edkins v. Board of Education of City of New York (41 N.E. 2d
75, 1942), Eugene Edkins, a high school vocational pupil; wasTiir-
jured while operating a lathe. Apparently, his loose clothing
became entangled in the lathe and pulled him toward it. As he
reached for the stop button, the machine amputated his right
thumb. The Court of Appeals of New York upheid a trial court
finding of liability against the school district, saying: "It is clear from
this record that the school authorities recognized the danger to the
students if, in the operation of the machines, the studer¢-operator
wore loose clothing of any kind."’'8

~The court stated that vocational pupils should be supplied with
shop aprons by the school: | *

It is the statutory duty of the Board to furnish such cquipment
as may be necessary for the proper and efficient management of
its activities and interests.... We think that the word “‘equipment”
in the statute includes not only books and pencils but protccti\"c !
clothing for child students similar to that necessarily furnished by---
employers to men performing the same machine shop opcrations
in industry.1? ‘
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v In another machine shop case, a pupil was awarded $15;000 in
. damages because he was injured when a grinding wheel broke.?
- The gourt-held the teacher negligent because: 1) There was no
- guard over the grinding wheel, 2) Pupils were given safety instruc-
b tions only once a year, and 3) The teacher did not consistently en-

oo -force the shop’s safety rules.
— A Louisiana pupil was awarded over $33,000 by a jury in 1978
T after he sustained serious injuries in an explosion in a school’s
/ rietal shop. Danos v. Foret (354 So. 2d 667, 1978) concerns an in-

jury tb Glenn Danos while he was watching his in. .uctor cut the
top 4ff a freon cylinder on a lathe. The state’s unsuccessful
defense was that Danos-was contributorily negligent because he
——— - -knew that Foret was conducting a dangerous operation but chose
to stand near him anyway. |

: Other Specialty Classes \

" The following cases must be classified as miscellaneous. They

are reported hecause they have set significant precedent: or hoid

- special interest. A recent Texas case involving injury to an

) ) agriculture student affords great! protection to teachers in’ that

state. T. =caseis Barrv. Bernhard (562 S.W. 2d 844, 1978). Mark

Bernhard kept his calf on school : griculture property after obtain-

ing permission from the instructors. One Saturday he was groo.n‘x-

ing the calf when it struck a support post in the barn. The barn col-

lapsed, causing injury to Bernhard. The trial court held the school -

division and employees to be immune from suits for acts done

. within the scope of their emp}Oyment.j “That initial ruling was
. eventually upheld by the Texas!/Supreme Court which said:

We hold Section. 21.912(b) [of the Texas Education Code to
., mean that 2 professional schoo} employee is not personally liable °
for acts done within the scope of employment, and which in-
volve the exercise of judgmént or discretion, except in cir-
cumstances where disciplining!a student, the employee uses ex-
cessive force or his negligence fesults in bodily injury to the stu-
dent.?!

- [ Y BT fmeh e me e P -

:I‘he Texas court, then, held the school agriculture teachers im-
mune from suit even if they had failed to inspect properly the
facility or to provide proper supervision over agriculture ac-
tivities. '

This is an important case for teachers in Texas because it makes
them immune from suit unless, 3s stated above, they use excessive
force in disciplining students or fause bodily injury by negligence.

“

/
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Note fthat the statute only applies to ‘‘professional employees.”’
‘ auto mechanics teacher was held not negligent in Morris v.
.Ortiz (437 P. 2d 652, 1968). While dismantling a car, James
/ Mprris, an auto shop pupil, was severely cut in the hards. The
; ?’rizona Supreme Court held that the auto shop teacher had acted
a reasonable and prudent person would:
Assuming that Ortiz (the teachér) was watchmg when Morris
/ lifted the aﬁtomoblle top in an effort to ¢ bend it,” we are stiJlat a
/ loss.here, in such a simple fact situation, to imagine how the
b prevision of this school teacher, as a reasonable man, could have

S been such as to recognize the danger of harm.* i

,\‘ 1

}
The court also determined what constitutes a “reaionableand—* —

prudent person’’:

L

Negligence is, of course, the failure to act a$ a reasonable and
prudent person wouFf ct in like circumstances.... The test of

negligent conduct is it a reasonable, prudent person would or -
would not do under\t » circurrstances:..and the pnnCIple is too
) o _well established for/q ibbling that before liatility may be im-
‘ - puscd for an act A 7 the failure to act), the prevision of a
‘ f reaso-able person’m g be able to recognize danger of harm to
the plaintiff or one in plaintiff’s situation.“/
< (4]
Therefore, :iie Arizona high cuurt ruled that the shop ieacher was
not xegligent, since a prudent and re,asonable person would not
havc been able to for7see the injury occurring.

. Some cases are de¢ided by out-ofcourt settlements and rever
reach the courts. A recent case in Rictmond, Virginia, 1llustrate§
this process. Huguenot Academy is a private school located ncat
Fort Pickett. Pupils routinely searched the fort’s firing range tor
spent shell cases in order to transform them into ashtrays an
lamps in the schoo! shop. At the time the case arose, the fence pro-
tecting the fmng range was apparently down in at ledst one place
providing pupils with easy aceess. ark Horner, a pupil aj
{ Huguenot Academy, found 2a shell on Fort Exckett s firing rang :

and brought it into the schooltshop‘ As he drilled into the shell, it

exploded, killing one pupil and severely injuring four others.
- - -- -~ The parents of the pupils filed sux"t against Fort Pickett for
y operating an attractive nuisance (because the fence was down) and
Huguenot Acadcmy (because the shop tedcher gave permission for
the pupils to work on the shellsj. The suits sought a total of $3.59
million in damages. The Assomatcd?rcss reportcd on 6 March

1980 that the following 7 t-of-court settler‘nent was made:

/
'
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Attorneys in the case said the parents of 14-year-old Scott
Goodman, the youth killed in the exnlosion, are to receive
$78,300 as their portion of the proposed settlement. -

Other proposed settlements presented to Warner include:
—$18,333 to Douglas H. Pickrell and his father for shrapnel |
wounds Pickrefl suffered in the explosion.

—$60,000 to Mark Horner and his parents. Horner lost two
fingers on his left hand and a portion of his left arm.
—$102,688 to Eston A. Pace ‘and his parents. Pace suffered
shrapnel wounds, including a perforated left eye, and required
plastic sufgery. ‘

—$120,871 to Carlton N. Elam, 1I1, and his parents. Elam receiv-
ed head and body wounds from shrapnel and lost his left ring

. finger. 24 ‘

- Tort cases in education that involve extreme injuries to several
pupils are likely to be settled out of court, because insurance com-
panies are reluctant to face juries that have been made aware of ex-
tensive injuries and their long term effects on children. The trial
court judge will frequently rule that the school (c¢ its employees)
are guilty of negligence as a matter of law (not jary-decided) and
only allow the jury to decide damages.

Summary —

-Several conclusions can be drawn from c:ses presented in this
chapter. Most important is the fact that teichers of specialized
classes are more frequently subjected to lawsu.ts and are more like-
ly to be held liable for pupil injury than the average classroom
teacher. The prudent teacher of a specialized class should do the
following to reduce his or her liability:

Maintain the equipment in his class.

Instruct the pupils in how to use the equipment properly.

Give the pupils an equipment test.

Make sure the pupils understood what is wrong with any in-

correct answers given on an equipment test.

Demonstrate what to do (and not do do) when using the

equipment.

Have each pupil demonstrate, individually, that they know

how to use the equipment.

7. Check each pupil out on each piece of equipmcnt each year.

8. Enforce the constant use of safety glasses where appropriate.
9. Regquire pupils to dress appropriately for the activity.

% 10. Make each pupil sign a safety list each year.

\1. Balance the danger of fhe activity with the educational

RN

o W

benefit of the activity.
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12. Never have morg than one “dangcrous activity goingon at
one time, and closely supervise the dangerous one.

13. If a piece of equipment is defective or unsafe do not allow
pupils to use it. -

14. Try never to leave thg/classroon‘) shop, or laboratory while
pupils are working with equipment or chemicals.

15. If possible, get an Emcrgency Medical Training (EMT) cer-
tificate.

16. Make your work area as safe as possible (installing ﬁre ex-
tinguishers, water baths, €tc.).

17. Stress safety above everything else.

[

While the above suggestions may seem overwhelming, most
conscientious shop and science teachers observe them. Teachers
need to be constantly aware of their responsibilities for pupil safe-
ty. They should also document.their safety procedures.
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There is, without doubt, more tort ]itxgatnon in the area of
athletics than in all other educational areas combined. The last 10
years have produced fiterally thousands of athletic injury-related
cases. In order to make the ensuing discussion more manageable,
only a few cases will be examined from each area. The cases are
divided basically into two groups: those involving physical educa-
tion classes and those involving extracurricular sports activities.

As mentioned in Chapter I, many of the legal principles involved
in vocational education also. apply to athletics. Depending upon
the activity, the three responsibilities ©.f educators become very
important: -adequate supervision proper. instructxon and main-
tenance of equipment.

Adequate supervision in athletics depends a great deal upon the
nature of the athletic activity. A senior high school softball game
requires less supervision than trzampoline activities or advanced
gymnastics. The more opportunity there is for 3 pupil to be in-
jured, the more constant and close the supervision must be.

Proper instruction is a particularly vital element in athletics.
Often a case will hinge upon ‘vhether the teacher/coach can prove
that he/she taughr the pupil the proper athletic technique. Of
course, documentation is the key in a court proceeding. Most
good physical education teachers/coaches normally break down a
complex athletic sequence into many small activities. The teacher
should develop a checklist of these activities for each pupil and
demonstrate how to do each one (and how not to do it). The date
of this demonstration should appear on the checklist. Then each
pupil should demonstrate to the teacher his or her ability to per-
form successfully the activity. Upon doing so, a check is placed
beside the pupils’ names in the column that describes the activity.
Thus there will be actual documentation of proper instruction in
how te tackle, how to swing a golf ciub, how to tumble, etc. Most
physical education teachers/coaches go through this teaching pro-
cess anyway, but many of them fail to develop the checklist that
verifies it.

930 .
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Maintenance of equipment is as significant in athletics as it is in
the vocational area. All equipment should be inspected when
used. The more use equipment gets, the more often it should be
inspected. Under no circumstances should pupils be allowed to
use defective or dangerously worn equipment. Recent court deci-
sions have held coaches and athletic directors liable for injuries at-
tnbutable at least in part, to substandard equipment. Manufac-
turers have also been successfully sued for making unsafe athletic
equipment. This is why many manufacturers have dropped
second-line equipment from production.

Frequently questions arise about appropriate pupil dress for par-
ticipation in athletics. Alternatives must he provided for pupils
who object, for bona fide religious reasons, to certain types of re-
quired clothing. For example, members of some religious groups
do not wish to wear gym shorts because their religion teaches that
shorts are immodest. The pupils’ First Amendment right to
freedom of religion must not be violated.

However, where there is no religious opposition, a physical
education teacher or coach can require appropriate dress for
athletic activities based on safety reasons. Tennis shoes, gym
shorts, and sweatshirts may be required as long as pupils can
substitute some other appropriate article of clothing for the activi-
ty (cut-offs instead of gym shorts, for example). Most state courts
will not uphold a requirement to. wear school-sponsored gym

suits. A reasonable and practical alternative must be provided. .

Physical education teachers may require gym clothes to be washed
regularly.
Required showers constitute a troublesome issue. If shower

stalls offer at lecast some degree of privacy, then requiring pupils to,

take showers after class is probably acceptable to most courts. But
if the showers are communal in nature, a teacher probably cannot
require pupils to take thera after physical education classes.

Injaries in Physxcal Education Class

This section will deal with pupil injuries that occur in a physical
~ducation class setting. Once again, the issue of teacher absence
becomes important in some cases. Kersey v. Harbin (531 S.W. 2d
76, 1975) involves an injury to a pupil while the physical educa-

tion teacher was not present. Daniel Kersey died as a result of a

fight that occurred in gym class. The pupil’'s junior high school
teacher failed to appear for this class. The other physical educa-
tion instructor took over its supervision, along with his own class.
This produced a pupil/teacher ratio of approximately 45 to 1.
While the second teacher was with his own class, Kersey became
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involved in a scuffle and was thrown to the floor. The school

- nurse, after inspecting him for injury, allowed Kersey to continue

participation in the class. Later that afternoon he died as a result of
injuries sustained in ‘the fall. ", .

Kersey’s parents filed suit against the ‘school division, the -

physicalieducation teachers, and the school nurse. The Missouri
Court of Appeals upheld the dismissal of all suits, stating that the
parents failed to *‘state a claim on which relief could be granted.’”?
The court also addressed-the issue of the original physical educa-
tion teacher’s absence:

'I'hcre isno allegauon that Daniel’s assailant, if we may call him
that, was onc of the students who “had a history of causing
disturbances’’; no allegation that the conduct of the unruly group
was such as was likely to cause actual harm to other students; no
allegation that the “‘history of causing disturbances” was or
should have been known to any particular defendant, and no
allegation that the conduct of Daniel’s fellow students could have
been controlled by the exercise of reasonable care on the part of
any of the defendants so as to avoid injury to the decedent.?

1
Therefore, the court upheld the dismissal of the suits. However,

" it is interesting to note that if Kersey’s assailant had had a previous

history of violent behavior, the physical education instructor
could have been found liable.

Gymnastics. As mentioned in Chapter II, a famous casc—actual-

ly a pair of cases—was decided by the Illinois Supreme Court in
1976. Kobylanski v. Chicago Board of Education, along with
Chilton v. Cook County School District #207 (347 N.E. 2d 705,
1976), establishéd legal precedent in the state.

The cases are consolidated! to present an issue in tort liability.
The first, the Kobylanski rase, came out of Chicago, where
Barbara Kobylanski was a 13-year-old pupil at the time of the
precipitatis 3 accident. She suffered spinal injuries when she fell
while attempting to perform a knee-hang on steel rings suspended
from the ceiling of the school gymnasium. Kobylanski’s complaint
primarily cdnsisted of the fact that the physical educ: *ion teacher
failed to provide proper instruction and supervision at the time of
the accident. The trial court found ‘‘that Kobylanski had failed to
prove that the defendants were guilty of willful and wanton
misconduct.”?

The Chilton case also came 6ut of Chicago and the issue is
similar. Linda Walton, a physical education instructor, was sued
by a 15-year-old freshman ligh school pupil who suffered spmal
injuries on a trampoline maneuver in physical education class. The
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pupil sued the school district because it allegedly failed to provide
proper supervision and the physical education teacher because she
allegedly failed to supervise the class properly. The jury at the trial
court returned a verdict in favor of Chilton against only the school
district but not against the teacher.

These cases came before the IHlinois Supreme Court to settle one .
primary issue. The Illinois code, Sections 24-24 and 34-84a,
creates in essence an #n loco parentis siatus for vducators. Indeed,
the Illinois Supreme Court stated:

These statutes confer upoh educators the status of parent or
guardian to the student. None of the parties to these appeals
disputes the fact that a pareat is not liable for injurics to his child,
absent willful and wanton misconduct.4

Both pupils, Kobylanski and Chilton, contended that the statute
providing proof of “willful and wanton misconduct’’ applied only
in matters of discipline and not in matters of supervision. The
court said:

Reviewing the language of the statutes, we find that they were
intended to confer the status i1 loco parentis, in nondisciplinary -
as well as disciplinary matters.... The statute further indicates
that this relationship applies to all activities in the school pro-
gram. Since physical education is a required part of the academic
curriculum, classes in which Kobylanski and Chilton were injured
are clearly activities connected with the;school program.... Sec-
tions 24-24 and 34-84a confer upon teachers and other ceruf ed

4 - educational employees immunity from suits of negligence arising
~._  out of matters relating to the discipline in and the conduct of the
schools and the school children. In order to impose liability
against such educators, the plaintiffs must prove willful and wan-

ton misconduct.} -

Therefore, the lilinois Supreme Court reversed the decision of
the Chilton case, providing no damages whatsoever to the pupil,
and affirmed the decision in the Kobylanski case, upholding the
fact that no damages were awarded.

As stated in Chapter II, these cases provide great protection for
educators in Illinois. * Before an educator can be found guilty of
negligence, the educator must commit some act of which even the
parents could be found guilty.

The Kobylansii decision was cited by the illinois Supreme Court
in a similar case brought before it in 197%. In Winesteen v.
Evingstone Township Community School District #65 (351 M.E.
2d 236, 1976) a pupil sued the school district and the physical

-93-
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education instructor for damages because of an injury that occur-
red while he was exercising on the parallel bars in class. The pupil
fell from the bars to the floor and sustained serious and permanent
iniuries, allegedly caused by the physical education teacher's
negligence. The trial court dismissed all of the complaints, par-
ticularly the complaint that the teacher was negligent. The court
held that teachers standing in loco parentis should not be subject
to any greater liability than that of parenits for their children. The
Illinois Supreme Court heard the appeal and affirmed all of the trial
court’s decisions, thus dismissing the suits against the teacher.
However, a 1978 case heard by the Illinois Court of Appeals held
a physical education teacher liable for heavy damages in spite of
the Kobylanski precedent. Landers v. School District #203,
O’Fallon (283 N.E. 2d 645. 1978) concerned an injury to a high-
school student in physical education class during a tumbling exer-
cise. The trial court awarded Michelle Valentine, now Michelle
Valentine Landers, $77,000 in damages because the physical

“education instructor had been found guilty of *‘willful and wanton

e

misconduct.”* Landers was greatly overweight at the time of the
accident. The class was to do backward somersaults, which re-
quired oupils to lean back on their necks and flip themselves
backward onto their feet.. Landers felt that she could not do this,
and went to the instructor to express her fears regarding the exer-
cise. The instructor said that she would help her after school.
However, Landers said she took a school bus home because she
was unable t¢ stay after school for individual help. The next day
the instructor asked Landers to do the backward somersault. The
pupil reminded her of the previous day’s conversation. The in-
structor said that Landers had to do the exercise anyway and that a
couple of students could support her in performing it. As Landers
was doing the exercise she felt hersneck snap  Severe neck injury
was diagnosed at the hospital shortly thereafter. Because intensive
surgery was required, medical damages claimed in this case were
large.

The entire case hinged on whether the teacher was guilty of
“willful and wanton misconduct™ when she ignored Lander's re-
quest not to do the backward somersault. The trial court allowed
this issue to go to ajury. The jury ruled that the teacher was guilty
of negligence and awarded the $77,000 in damages. The case was
appealed to the Hllinois Appellate Court.

Quoting the Kobylanski decision, the court noted that “teachers
thus are not subjected to any greater liability than parents who are
liable to children for willful and wanton misconduct, but not for
mere negligence.”"® The court said: **'We must examine the facts of
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the present cise to determine whether the jury’s finding that the .

schocel district was guilty through McElroy [the teacher] of willful
and wanton misconduct in the supervision of Michelle’s gym ac-
tivities is against the manifest weight of the evidence.”” The court
said the record showed that the physical education instructor was
well aware that Landers was overweight, that she was untrained in
the somersault activity, and that she had fears about doing it; alsq,
the physical education instructor admitted at the trial that she
knew prior to the accident that if a person did not have sufficient
arm strength to support the weight of the body, the weight could
fall on the person’s neck. Therefore, the court found:

.

The school district’s instructor chose to ignore the obvious
dangers created by Michelle’s fear, inexperience, and excessive
weight, and to rely upon the brief demonstration of a backward
somersault made by another student at the beginning of the gym-
nastics program to prepare her for the safe performance of this
activity. A finding of willful and wanton misconduct based on
these facts is not against the manifest weight of the evidence.®

The appeals cuurt therefore upheld the damages award against
the school district because of the negligence of the physical educa-
tion instructor.

A 1973 case from Oregon offers an mteresung view of con-
tributery negligence as a defense.” Twelve-year-old Carol Grant
was learning to use the springboard in a physical educarion class.
She had used the board correctly approximately 20 txme§ in one
session. Toward the end of class, Carol’s physxca\ educatxon
teacher instructed her and some other pupils to put the spring-
board away. The pupils dragged the board into an alcove that had
a low ceiling. Carol attempted to use the springboard to propel
herself out into the exercise room. She hit her head on the ceiling
beam, sustaining injury. The jury awarded Carol $10,500 in
damages. However, the trial judge denied thé jury award, ruling
that Carol was contributorily negligent as a matter of law. The
pupil appealed the judge’s decision to the Oregon Court of Ap-
peals. The appellate court held that contributory negligence
would be a satisfactory defense only if the pupil knew she was
engaging in a dangerous act:

_In the case at bar there is no testimony to the effect that plain-
tiff knowingly embarked on a coursc of dangerous conduct. Her
contributory negligence, if any, was in her failure to perceive the
source of her danger. She knew the beam was there but jumped
anyway, thinking she would miss it. If she would haye known
this was uangerous and did it anyway, then she would be guilty of

, negiigence.!®
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The court concluded that Carol should receive the $10,500 o

damage award because-the teacher was not providing proper
supervision. The court statement continued:

e

~ However, the facts of this case indicate that it can reasonably
be found that proper supervision could have prevented this acci-
dent if the teacher would have noticed that the springboard was
not being stored properly before plaintiff jumped off and struck
_her head on the beam. A quick admonition could have prevented . .
hcr injury 13 P

A recent Minnesota case demonstrates the diability of a school
principal for not properly supervising the “school’s curriculum. In
Larson v. Peterson (252 N.W. 2d 128, 1977;289 N.W. 2d 112
[1979) rehearing déhied January 28, 1980), eighth grader Steven o
Larson suffered permanent quadriplegic paralysis while attempting —
) to do a headspring over a rolled mat. The exercise was a require~ -
e . ment in his physical education class which was being taught by a . )
novice teacher. The pupil sued the teacher for negligence inre- =+ _ -
quiring too difficult an exercise for eighth-graders, the principal . "
for failing to properly supervise the school’s physical education
: program, and the school district’s superintendent for failing to im-

L plement aad supervisz the sct ool district’s physical educatron cur-

riculum.

The trial court judge dismissed the charges against the
superintendent finding that no ‘‘prima facie’’ evidence . of
negligence existed. However, the jury found both the teacher and
the principal negligent and awarded $1,013,639.75 in damageés to
Steven and $142,937.89 in damages to Steven's father. The trial
court judge, noting that the school division possessed $50,000 in
liability insurance, held the school liable for that amount to both
B defendznts. .
B _Larson appealed the dismissal of charges against the superinten-
2 dent to the Minnesota Supreme Court. That court held that the
dismissal of charges was proper/butfheld the school district im-
mune from liability of the two m,ghgent defendants. The court
also found that there was ample evidence to hold both the teacher
and the principal liable for negligence ir. the amounts awarded by
the jury. ’ .

in holding the principal liable, the court noted that the prmupal
is charged with implementing, the school’s curriculum, yet failed
to do so in the case of the physical education curr'iculum. This
failure to take an active role in implementing and supervising the
physical education curriculum causes the principal to be guilty of
comparative negligence.
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In-effect, the jury found that Peterson’s (the principal’s) actions,
as an administrator were unreasonable and that his failure to
réasonably administer the curriculum and supervise the teaching
of an inexperienced instructor created the opportunity for
Steven’s accident to cccur. A review of the cecord demonstrates
that the jury could make such a finding.- [This court will not
disturb findings of fact by a jury unless they are manifestly and
palpably contrary to the evidence as a whole.}*? 7
Therefore, the Minnesota Supreme Court upheld the finding$ of
negligence against the physical education teacher and the school’s
principal. ’ 4 -
Baird v. Hosmer (347 N.E. 2d 533, 1976) appears to be a major

case in the teacher liability area. It was decided by the Ohio:

Supreme Court in 1976. A high school pupil, Jandi Baird, was in-
jured in a gym class when her physical education teacher in-
structed her to perform a series oOf exercises ihat involved jumping
back and forth over a wooden bench. The pupil struck her knee on
a sharp corner of the bench and fell to the floor with great force.
Knee surgery was required. Baird also ‘“‘suffered great pain of the
budy and mirid’’ and has a permanent scar and disfigurement of the
knee. ‘

The pupil’s parents sued the teacher for negligence. The trial
_court dismissed the complaint, holding that teachers are protected
. under the sovereigrt immunity statute of Ohio. The Ohio Supreme

Court reversed that decision. The primary issue in this case does
not appear to be the negligence of the teacher, but rather whether
the teacher is protected under the state’s sovereign immunity
staiuie. The Ohio high court, in addressing this issue, found:

We do not agree with the contention of this defendant that the
immunity of the school board from liabiiity to the plaintiff ex-
tends to him.... The fact that Albrite [the paysical education in-
structor] was performing 2 governmental function for his
employer, the school board, does not mean that he was exempt
from liability for his own negligence in the performance of such
duties.”3 )

‘The Ohio Supreme Court ruling directly contradicts the Illinois
Supreme Court’s decision in Kobylanski. The Ohio court felt that
teachers should be held to a higher standard of care than parents in
spite of the #n loco parentis doctrine: .

...[A]Ithough we agree that a teacher has the obligation of main-
taining supervision and discipline within the areas of his respon-
sibility, it does not follow that the considerations of public
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policy...would be Served by granting teachers the immunity
therein accorded to parents... Clearly, the parent-child relation-
ship\{s unique, and the effect upon classroom ‘environment of 2
student s suit against the teacher is minimal when compared to

the disrupttvc influence on the home that would rcsult from a
court action by a child against a parent.'4 |

Therefore, the court ruled for the pupil agatmt the teacher,
holfing that teachers are not protected under the state’s sovereign
immunity statute and are liable in an action brought by a student.

In two other physical educacion class cascs invelving gym-
nastics, the teachers were held not nr gligent by-the courts. Lueck
v. City of Janesville (204 N.W. 2d 6, 1973) invelved an Jinjury to a
sepior high school pupil who feli from the rings after faﬁmg to per-
form a forward roll. The physical education teacher used an ad-
mittedly loosely supervised teaching style with this elective gym-
nastics course. The trial court granted the teacher’s motion for a
summary judgment and the pupil appealed the case to the Wiscon-
sin Supreme Court. The high court held that even though the
teacher’s (Sorenson §) supervision was general it was’ sttll -ade--
quate .

This is the whole point—Mr. Sorenson’s supervision of the
class that day was ‘adequate.” It would be impossible to watch
every student all of the time during the class period. DeCarlo [the
student] never said Sorenson did not comply with the standards
that a reasonable and prudent teacher would follow in teaching
gymnastics. In fact, the word “‘adequate’ would allow only one
reasonable inference. That is, Sorenson did comply with the re-
quired standard of care. Whether DeCarlo would have personal-
ly handled it “‘more wisely’’ is not the test. What DeCarlo would
do and what the standard of rare requires are two. different
things. The stapdard is what determine, one’s negligence and not '
what others may have personally done.!*

Therefore, the Wisconsin high court upheld the dtsmm,t of the
suit against the physical education instructor.

Kevin Banks, a 15-year-old, suffered a *‘very slight subluxation
of the cervical spine (at C-2.and C-3)”’ when he took part in an
unauthorized tumbling activity in Banes v. Terrebonne Parish
School Board (339 So. 2d 1295, 1976). When Banks arrived for

_physical education class, e noticed some classmates using the
springboard to propel themselves across some chairs onto a tumbl-
ing mat. . When Kevin attempted the activity, he landed on his
head, sustaining the injury. At the time, the physical education
teacher was at the other end of the gym supervising other pupils.
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The teacher testified that he would not have allowed the tumbling
exercise to continue had he known about it. The trial court
dismissed the pupil’s suit against the phyﬁ{ cal education teacher .
and the school division. Banks appealed that dec/nsxon to the Loui-
siana Court of Appeals. The court upheld the dismissal by the trial
court, stating:

The evidence establishes that the coach was not aware of the
unauthorized activity gor’g on because he was busy-collecting
valuables from other students and with other matters preliminary
to gefting 2 physical education class started. There is just no way -
that a teacher can give personal attention to every student al! of
the time.16 . - .

N I3 7/

Descal v. Delpbi Community Sgbool Corporation (290 N.E. 2d
769, 1973) concerned an injury to a girl who, when running from
her gym class to the locker room, fell and broke an ankle and an
arm. The injury required her to. be in_the hospital for a con-.

siderable length of time. The parents brought,sutt against the gym
_teacher a2nad the school district, making three allegations. First,
~there“were-too-many-girls_in_the gym class (45, to be exact). Sec-
ond, the school was failing to provide adequa} shower facilities
for such-a class. Only six showers were available. And third, the
school and the physical education teacher failed to provide suffi-
cient time for 45 girls to shower in six shower stalls. Consequent-
ly, the girls-had to run to the locker room in order to shower and
be in class on time. While the Indiana Court of Appeals did ques-
tion the wisdom of having so many Students in a physical educa-
tion class with such limited faci/lmes the court upheld tie trial
court in dismissing all of the charges. .

Trampoline. Of all the eqripment used i }pﬁysxcal educatxon ‘
classes, the trampoline may be the most diungerous. Some states
have even forbidden the use of trampolines in public schools in an
attempt to minimize the risk of injury to pupils. However, as the
two following cases illustrate, a knowledgeable physical education
teacher who uses prudence and reasonable ;udgment will be pro-
tected by the courts from liability suits.

Berg v. Merricks (318 A. 2d 220, 1974) demonstrates very well
the distance a court will go'to protect an educator. Michael Berg
was a senior in high school when he fractured his neck in a tram-
poline accident. His injury resulted in paraplegia. Apparently,
Berg was attempting a ‘‘back pull over” (as required by the
teacher) on the trampoline. However, testimony indicates that
Berg skipped the preliminary warm-up exercises before attemptmg
the activity.
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J Berg and his mother’ filed suit against the teacher, the principal,

: the superintendent, aud the school board. Eventually, the trial
judge dismissed all suits against the educators. Berg appealed that
decision. The Maryland Coiirt of Special Appeais upheld the trial
court’s dismissal of the suits, stating that such an accident could
a0t be anticipated:

The rature,of physical education “activities comprehends
physical hazards. The instructor must avoid as many of tnese
hazards as he is humanly able considering the limitztions undet
which he instructs, byt the system cannot be made childproof.
That such danger could reasonably have béen anticipated and
. avoided in this setting is what the standard appellants have failed
to provide.’ ’

. The Maryland -court also frit that one of the duties of the
judiciary is to protect brudcnt educators so that they will be free to
educate: ‘“The courts are just as much a shield to a teacher who \
has acted prudently as they are a weapon-against him if he has’
neglected his'duty.”’18 . .
Ariother tra}npoline case where the physi.al education instruc-
tor was found not negligent is Chapman v. State of Washington
(492 P. 2d 607, 1972). This case toncerned an injury toa freshman
university student, David Chapman, who Wwas practicing on the
trampoline after gym class. One other student was spotting for
Chapman. While “‘attempting to perform a double-forward somer-
sault, he lost his balance and fell off the trampoline onto the fleor,
landing on his head and shoulders. He sustained very serious per- -
marent injuries.””!? The coach was 30 to 40 feet awaysupervising
another student on the parallel bars. Chapm. sued, alleging that - * -
the coach did not have enough spotters around the trampoline and
that the coach was nat providing a level of supervision commen-
surate with the activity. The jury found in favor of the coach.
- Chapman appealed the case to the Washington (State) Court of Ap-
peals, which upheld the, jury’s origihal verdict of not negligent.
’ Although educators Were found not negligent in the two cases
discussed,they have been judged liable in many other trampoline
. cases. A trampoline is an inherently dangerous piece of equipment
’ . and should be used only with great care and intense supervision.
Wrestling. An interesting case concerning wresti.ng came out of
Louisiana in 1978; it was ultimately decided in 1979. Green v.
Orleans Parish School Board (365 So. 2d 834, 1978) dealt with an
injury to a 16-year-old high school pupil “who' was permanently
. paralyzed by injuries sustained while performing a wrestling drill,
- in a required physical efiucatidn class.’’2® The pupil was injured in

\
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a 30 éc/ond drill” where pupils are allowed to use all the
{irces at their disposal. At the trial the main issue seemed to be
hether or not the coach had given the pupils enough wrestling
instr ‘tion to sustain a 30-second drill. Expert witnesses testified
for both sides. The trial court held that there was not enough
evidence to support a finding of negligence by the wrestling
teacher. The injured pupil appealed to the Louisiana Court of
Appeals. ‘ ¢

That court, in examining the issues, found 3 higher duty of con-
duct (standard of care) incumbent upon physical education instruc-
tors. That higher duty requires more intense and specialized
supervision,

7

S . - .

A teacher has the duty to conduct his classes so as not to expese
his students to an unreasonable risk of injury. Certain classes,
such as science, physical education, and vocational training, in-
volve dangerous activities, and due care must be exescised in in-
structing, preparing, and supervising students in these activities
50 as to minimize the risk of injury.

Furthermore, potentially dangerous activities require supervi-
sion reasonably calculated to prevent injury. The reasonablencss
of supervision is determined largely by the same factors used to
determine reasonableness of instruction and preparation.?!

However, the Louisiana court upheld the finding of the trial
judge, because of the diverse testimony of the many expert
witnesses. P
/ Softball. Cases arise even in an activity as seemingly safe as

scholastic softball. The two cases described here demonstrate how
/ easily educators can be sued in an athletic activity apparently
devoid of danger. )

A case from Louisiana concerns the condition of the playing field
and its effect on a pupil injury.?22 David Ardoin, a high school
pupil, was injured when he tripped over a piece of concrete, a foot
square and eight inches thick, located directly between second and
third base. Ardoin injured his right knee in the fall. The pupil sued
the school board, claiming that the board knowingly allowed a
dangerous and hazardous condition to exist on the playing ficld.
The trial judge held the school board liable and ordered payment
of $12,000 in general damages and $1,895.60 for medical cx-
penses. The school board appealed the decision to the Louisiana
Court of Appeals. That court upheld the trial judge’s findings,
noting that:
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The law is settled that a school board is liable it it has actual
knowledge or constructive knowledge of a conditio.1 unreason-
ably hazardous to the children under its supervision.

We believe that a reasonable exammation of the area assigncd
for use as a softball diamond would have revealed this hazard. It
is not a2 case wherein a child was injured by wandering to the,
perimetec of the playground or school yard. This suit involves an
injury at the specific play arca in the base path of a softball fizld.
Accordingly, we hold that the school authorities had constructive
knowledge of this dangerous condition. They should have an-
ticipated and disccvered the potential danger and eliminated the
harm.

In another softball case, teachers were found not guilty of
negligence when a 14-year-old, eighth-grade female pupil was
severely injured when the batter 2llowed the softball bat to slip
free and hit the pupil in the face.?¢ The injured pupil, Pamelz
Brackman, was playing the position of catcher, Apparently, she
was 100 close to the batter at the time of the accident. The pupil”
sued for $15,000 alleging that if a teacher had been in closer super-
vision the accident would not have happencd. The trial judge
dismissed the suit.and the pupil appealed to the Tennessee Court
of Appeals. That court upheld the dismissal, stating that if the
teacher were only a few feet away she could not have prevented
the injury. L.

Thus, if the teacher had been standing only a few fect away
from the plaintiff at the time and had been watching every move
she made, we cannot assert that the teacher would have been
under the duty of moving the plaintiff to another position. In
order to conclude that she should, we must speculate as to how
far behind the batter plaintiff was at the time, since we have no
direct evidence on this point. All of this is to say that we are
forced to the conclusion that the evidence does not support a
finding of actionable negligence on the part of the teacher or
teachers of the school who were in a sup€rvisory capacity on the
field at the time of plaintiff s injury.?® s

Therefore, the case was decided on the foreseeability aspect of
the teacher’s supervision.

Swimming. Swimming pools are very hazardous. In even the
most strictly supervised settings, the possibility of a fatal accident
exists. While most of the cases involving pools are decided on the
issue of supervision, a case from Indiana addresses the issue of con-
tributory negligence.
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Stevens v. Shelbyville Central Schools (318 N.E. 2d 590, 1974)
conggrns the death of a pupil, Anthony Stevens, during swimming
class, The swimming instructor found Stevens under water at the
shallow end of the pool, pulled him out, and im nediately ad-
ministered artificial respiration, but to no avail. The pupil died. At
the subsequent trial, the case was dismissed on two primary issues.
First, three classmates gave testimony that Stevens was involved in
an vnderwater breath-holding contest unknown to and unsanc-
tioned by the swimming instructor. Second, earlier in the year the
pupil had lost consciousness during a rope-climbing exercise and
had fallen to the floor. The incident was known to both the pupil
and his parents but was not reported to the instructor of the swim-
ming class. The two issues involved are: 1) the incurred risks aris-
ing from not informing the swimming instr: ctor about the rope-
climbing accident and its potential ¢ffect on the pupil’s safety in
the water, and 2) contributory ncgiigence arising from the
possibility of a breath-holding contest. Regarding the ‘incurred
risk, the court quotes a 1965 Indiana case, Siaiings v. Dick:

The doctrine of the incurred risk is based on the proposition
that one incurs all>the ordinary and usual risk of an act upon
which he voluntarily enters so long as those risks are known and
understood by him or could be reasonuibly discernible by a
reasonable and prudent person, under like or similar cir-
cumstances.*6

The jury at the trial court found that. since no one attempted to
notify the swimming instructor of the previous accident involving
rope-climbing, the pupil incurred the risk involved in the swim-
.ming activity.

The second issue was the possibility of the breath- -holding con-
test. The jury concluded that this constituted contributory
negligence on the part of the pupil. Therefore, the jury ruled in
favor of the school system and the teacher. The case was appealed
to the Indiana Court of Appeals. That court affirmed the decision
of the trial court and the jury, thus dismissing the suit against the

- school district and the swimming instruceor.

Golf. A physical educauon case dealing with the sport of golf
was recently decided by the Nebraska Supreme Court. Brabatcek
v. Millard School District, School District #17 (273 N.W. 2d 680,

. 202 Neb. 86, 1979) involved the death of a 14-year-old high school

pupil after he was ‘‘accidentally struck in the left occipital region
of his sku'l by a golf club during physical education class.”’?” The
trial judge held the school district liable as a matter of law and
awarded $3,570.00 in special damages and $50,000 in general
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damages. Needless to say, the school district appealed that deci-
sion to the Nebraska Supreme Court. The court found negligent
supervision on the part of the student teacher (the regular teacher
was not in school that day)to be the prox'imate cause of the pupil's
injuries and subsequent death. The court said:

There is no questicn...that, at the very best, there was ineffec-

\ tive observation and attention on the part of the student teacher

+ when ordinary care or supervision would have prevented the oc-
currence which resulted in the death of David. -

In this instance, working with ninth-graders, who were not
familiar with the rules of golf, and in the case of the deceased,
who had never before been exposed to the game, includes a duty
to anticipate danger that is rezsonably foreseeable. )

We have no difficulty in finding that the lack of supervision
was a proximate cause of the death of David. *‘Proximate cause"
as used in the law of negligence is that cause which in the natural
and continuous seque..ce, unbroken by an efficient intervening
cause, produces the injury and without which the injury would
not have occurred.?® : .

Therefore, the Nebraska Supreme Court upheld the trial court’s
finding of negligence and the awarding of over $53,000 in
damages. . ‘ ’

_1ere are numerous uther cases involving physical education
classes in such sports as hockey,?? tennis,3 rigby,3! 2nd track.3?
However, the basic legal principles exhibited in those cases have
already been discussed. Educators who work in the athletic area
are very likely to be sued for negligence. As long as adequate
supervision (which, in many instances, needs to be more than
“:general” supervision) is provided by the teachers, most courts
will not hold them liable. However, educators should be aware of
how many pupils they can truly supervise at once, the type of
physical activity being pursued, and the limitations of the physical
facilities in order td determine the level of supervision.

Extracurricular Athletics

" Another important area in physical education fort law is ex-
tracurricular athletics. In many cases the legal principles are the
same as for cases involving physical education classes. However,
another factor must be taken into account. The ‘act that pupils
enter into extracurricular athletics voluntarily makes a difference.
The ‘“‘assumption of risk’’ defense to negligence charges becomes
much ’g:ore important,
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As with physical education classes, extracurricular athletics in-
volve a number of different sports. Sometimes it is not the pupil
who is injured in such situations. Occasionally a parent or a visitor
will be hurt while attending an extracurricular activity as a spec-
tator. . ’

Football. Of all extracurricular activities, football seems to pro-
duce the most litigation. The high number of injuries—and otca-
sional death—in high school football undoubtedly contribute to
the volume of litigation. The case of Sims v. Etowah County
Board of Education (337 So. 2d 1310, 1976) is one of those in-
volving injury to spectators. Judy Sims was hurt when the viewing
stand collapsed during a high school football game. Sims sued the
school board, alleging that it had a duty to provide a safe and
proper place to view the game. The trial judge dismissed the suit,
resting the dismissal on the principle of school board immunity.

However, the Alabama Supreme Couit reversed that finding.
The high court felt that, under Alabama law, the purchase of a
ticket was a contractual agreement between two parties. The
court held that school boards have the legal status to enter into
contracts and did so when it sold Sims a ticket to the game. One of
the promises made by the proprietor of a contract of this type is a
safe place to view the activity. The promise may be explicit at
times, but is always implicit with the purchase of a ticket. The
court said:

For what we have here is Z unilateral contract, with the prom-
isor board of education, as proprietor, upon receiving the admis-
sion price, promising admission by ticket and the performance of
all other contractual duties arising from the circumstances, in-
cluding the implied promise that the premises are reasonably safe
for the purpose of viewing the athletic contest.??

Therefore, the Alabama court reversed the decision of the trial
court and held the school system liable for injuries sustained when
the viewing stands collapsed. " )
 Mogabgap v. Orleans Parish School Board (239 So.-2d 456,
1970)is a relatively weli-known czse involving the death of a high
school football player during practice. Robert Mogabgap was pat-
ticipating in the second day of football practice when he became
suddenly ill. The two football coaches had team members carry
Robert onto the bus and eventually returned the boy to the high
school. Simple yet ineffective and incorrect first aid was ad-
ministered. The pupil died shortly afterwards of heat stroke. The
parents of the deceased pupil filed suit against the two coaches for
failure to recognize and properly treat heat stroke, as well as for

i1
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delaying proper treatment, which might have saved the pupil’s
life. The parents also sued the principal, the superintendent, and
the school board. The Louisiana trial court dismissed the suits
against all of the educators. The pupil’s parents appealed the deci-
sion to the Louisiana Court of Appeals. That court upheld the sum-
mary judgment in favor of the principal, superintendent, and
school board, finding them not negligent.

However, the appeals court reversed the trial judge’s dismissal
of the suits agaiast the coaches, finding them negligent because
1) they failed- to get immediat= help for the pupil and 2) ad-
ministered improper first aid, applying a blanket to a person
already suffering from heat stroke. The court said:

-

Certainly it is plain that Robert E. O'Neil and Sam A. Mondello
[the coaches] were negligent in denying the boy medical
assistance and in applying an ill-chosen first aid. -

Here, the negligence of Coaches O’Neil and Mondello actively
denied Rober: access to treatment for some two hours after symp-
toms appeared. When he did sce a physician, it was too late and
he died. This much the plaintiff proved

The Louisiana Court of Appeals also awarded the parents of the
deceased pupil $20,000 each for the wrongful death of their child,
as well as $1,634.75 in compensatory damages, saying:

The parents, of course, would not have traded nor could one
have purchased the love and companionship of this exceptional
and promising child for any amount of money. However, it is the
task of this court to 2:rive at a figure for damages because of the
wrong done these parents by the defendants’ negligence. It is our
opifiion that an award of $20,000 to cach parent for the wrongful
death of their son is a just amount. Additionally, the father is en-
titled to an award of $941.25 for funeral expenses and $693.50
for medical expenses.33

Lovitt v. Concord School District (228 N.W ,,2d 479, 58 Mich.
App. 593, 1975) is another football case involving heat prostra-
tion. In this ©ase, one. high school pupil died and another was
seriously and permanently injured after they were overcome by
heat prostration during summer camp practice. As.with previous
cases of this type, the parents of the pupils filed suits against the
coaches, principal, superintendent, and school board.

The trial court consolidated all the suits and then dismissed
them. The parents appealed the decision to the Michigan Court of
Appeals. One of the issues in the case was whether the football

. :‘ »/ "
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program was 2 governmental or a proprietary function. A govern- -

_mental function is oue that is directly related to the educational
program. A proprietary function is one that makes money and/or
provides some function that could be done by private industry. in
some szates school districts are liable for proprietary functions but
not for-governmental functions.

The Michigan court held that, since the football program had
lost money for five years, it was not a proprietary function, thus
holding the school district immune from suit. The superintenident
and principal were found to be immune from suit as well.

However, the court took a very different view of the coaches’
liability. The court held the coaches liable for violating a standard
of care involved in a personal relationship as opposed to a govern-
mental one, saying:

. In the present case, the plaintiffs allegations are of active, per-
“ sonal negligence on the part of the ‘teachers. The liability of the
teachers is not based upon negligence imputed to them as public

. . functionaries, but rather it arises from their individual conduct.
They must be held accountable for their own actions,

The teachers acted personally against single individuals; they
violated a pnsate duty to avoid negligently injuring these par-
ticular students. They abused a direcy relationship, not merely a

— public responsibility to the citizéns of the state in general. 36

Therefore, the court held the coaches liable while upholding the
immunity status of the school district, the superintendent, and the
principal.

In 1978 a famous football case was decided by the Illinois
Supreme Court., Gerrity v. Beatty (373 N.E. 2d 1323, 1978) in-
-volves 15-year-old Matthew Gerrity, who suffered a severe injury
while making a tackle during a junior varsity football game. He
filed 2 multi-count suit against the manufacturer of the football
helmet, his attending physician, the hospital in which he recexved
treatment, the city of Downers Grove (whose fire departmcm per-
sonnel transported him to the hospital), and the defendant’s school
district. The trial court found no negligence in any of the in-
dividuals and also dismissed Count VI of his original complaint,
on which the appeal was based. Count VI alleges that t*.c school
district was negligent in providing Matthew with an ill- -fitting
helmet. The trial court found, using Kobylanski as precedent that
Matthew must prove *‘wiilful and wanton misconduct”’ on the part
of the school personnel before he could recover damages for
negligence.

Coum VI of the pupil’s appeal alleged first that the school
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dlstrict carelessly and negligently pernutted and allowed the plain-
tiff to-wear an inadequate and ill-fitting football helmet. Second,
the school district refused to furnish adequate and proper football
equipment to the pupil upon his request. And third, the school
district furnished and provided the pupil with an ill-fitting and in-
adequate football helmet when it knew, or in the exercise of or-
dinary care should have known, that the helmet was liable afid
likely to cause the pupil injury.

The Ilinois Supreme Court, in reviewing the Kobylanski case,
found that this case presented some very different issues. In fact,
the court stated:

On the contrary, the public policy considerations arguc rather
strongly against any interpretatio: which would relax a school
district’s obligation to insure that equipment provided for
students in connection with activities of this type is fit for the
purpose. To hnld school districts tu the duty of ordinary care in
such matters would not be unduly burdensome, nor does it ap-
pear to us to be inconsistent with the intendent purposes of Sec-
tions 24-24 and 34-84A of the School Code. We, therefore, con-
clude that Kobylanski is not controlling here and that the factual
allegations of Count VI fall outside of the scope of Seciion 34-84A
of the School Code.?’ -

Therefore, the Supreme Court of Ilfinois found that the ° ‘willful
‘and wanton misconduct’’ standard derived in Kobylanskt does not
completely exonerate school districts from negligence. They are
_ still expected to exercis>_ reasonable, ordinary, and standard care
in dealing with their pupils. It is_also mterestmg to note that
Justice Underwood, the author of this decision, was also the
author of the Kobylanski decision. -

Football cases even arise from girls’ ‘‘powder-puff”” football
games, as demonstrated, in Lynch v. Board of Education of Col-
linsville Communily School District #10 (390 N.E. 2d 526, 1979).
This case involved injuries to Cynthia Lynch during such a game.
The school had a history of holding powder-puff football games

* for the pupils. The teachers would provide the girls with general

instruction for 2 couple of days before the game. The principal
testified during the trial that he had ordered these games halted.
Pricr to the game, the teachers conducted five or six practices for
the girls and instructed them to purchase some mouthguards. The
girls were also given minimal instruction on football rules prior to
the game. During the game, which va. aeld on school property’
after the school day, Lynch was knocked down and had her teeth
knocked\out. her nbse btoken, and her face bloodied. She was
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taken to the hospital and received appropriate medical treatment.

However, numerous witnesses testified that her behavior changed

drastically after the accident. Before the accident, they said, she

was friendly and outgoing; she got along well with others, was not

disruptive, and did not present any discxplmary problems.

However, they observed that after the accident she was hard to get

along with and was easily angered. In fact, they testified, she was a
totally different person and would be different from one second to
the next. ] . .

The trial court jury found that the school was indeed guilty of
negligence and awarded damages of $60,000. The school ap-
pealed the damage award as excessive. The school also appealed
the case, claiming that the pupil’s behavior could not possibly be

_ affected by the minor injury, that the school did not sanction this
activity, and that the award was much too great. The Illinois Court
of Appeals found that there was more than enough evidence for
the jury to find that this activity was authorized by the school. The
game was a tradition at the school. It was announced on the
school’s public address system and the school bulletin boards. The
girls were coached by teachers; practices and games were held on
school property. The principal and assistant principal knew that
the game was tackle football without equipment and that teachers
were coaching the girls. Therefore, the appeals court held that it
was indeed a school-related activity. It also held that Lynch suf- -
fered behavior difficulties as a result of the accident and that the
$60,000 award was not excessive, given the damages. Thus the Il-
linois court upheld the pupil’s suit and the $60,000 damage given: -
her by the trial court jury.

Baskethall. Many tort suits also originate in school- -sponsored
basketball. While the sport is not inherently particularly
dangerous, the mtens:ty of play frequently leads to a variety of in-
juries.

A case from North Carolina denied the father of a pupil-killed
during basketball practice any damages because of that state’s
sovereign immunity doctrine. Clary v. Alexander County Board
of Education #12 (203 S E. 2d 802, 1974) involves the.death of a
basketball player during basketball practice. Roger Clary was a
high school pupil and was running wind sprints during basketball
practice one day. At the end of the basketball gymnasium were
two glass doors. Apparently Clary was unable to stop, crashed into .
the glass doors, and suffered serious injury. He was taken to the ’
hospital, where he subsequently died. .

Clary; father brought suit against the school system, making N
three allegations: First, the school system permitted installation of
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the glass doors when it should have known that they would con-
stitute a severe hazard to basketball players. Second, through its
coaching staff, it directed players on the basketball team to run
sprints toward a point immediately in front of the partition. Third,
it maintained the gymnasium in a hazardous condijtion with
respect to the partition. The father sought damages to cover costs

of his son’s hospital stay. The trial court dismissed all actions

against the school district, claiming:. 1) The school system was
protected under the sovereign of immunity; 2) There was con-
tributory negligenice of the pupil; and 3) The purchase of liability
insurance did not waive sovereign immunity.

The North Carolina Supreme Court heard the case on appeal and
affirmed the decision of the trial court. Regarding the damages,
the court said:

There is, therefore, in the record before us a complete failure of
evidence to show'any damage suffered by the plaintiff's father, by
ceason of alleged negligence of the defendant. Consequen?y; the
plaintiff's evidence was not sufficient to justiiy submitting the
father's case to the jury.®

_The high court also upheld the sovereign immunity of the school
board and stated that the mere purchasing of liability insurance did
not constitute a waiver of immunity: The court said, ‘‘For this
reason the evidence of the plaintiff was insufficient to justify the
submission of the boy’s action to the jury and -the defendant’s
motion for a directed verdict should have been allowed on this

“ground.”’%

Two other basketball cases involve court floor conditions that
niay have contributed to players’ injuries. Albers v. Independent
School District #302 of Lewis City (487 p. 2d 936, 1971) involved
an injury to a pupil during an informal basketball game in the

__school gymnasium. Morris Albers, a high school pupil and also a

member of the high school’s basketball team, and five other boys
persuaded the school janitor to allow them to use the gym during
the Christmas holidays. The janitor allowed the boys in for oné
day. Albers cleaned the floor of the basketball court, and the group
began playing. A shot came off of the backboard, and Albers col-
lided with another boy as both attempted to get it before it went
out of bounds. Albers hit his head against the opponent’s hip, then
fell to the floor on his back in a semiconscious state. Albers suf-
fered a fracture in the cervical area of his spine, necessitating
surgical correction and prolonged hospitalization.

The Idaho Supreme Court addressed two major issues in this
case: The first was assumption of risk and the second adequacy of
supervision. In addressing the first issue, the court stated:
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Physical contact in such a situation in an athletic contest is
foreseeable and expected. The general rule is that participants in
= an athletic contest accept the normal physical contact of the pat-
-ticular sport. Nothing in the record would justify an exception to
the rule here.¢° : . L ’

This means that Morris, realizing the inherent danger of playin'g
basketball, accepted the reasonable risk involved in physical con- }
tact in a basketball game. ‘ .
Regarding the issue of supervision,the court stawed, ““The record
lacks any evidence as to how the presence of a coach or teacher
would have prevented collision of the boys chasing the rebound-
ing basketball.” ' . )
The court fou. *thatlack of supervision was not’the proximate
jcause of injury. Tnere was an obvious assumption of riskinvolved

‘in this situation: -+ - .

Generally, schools owe a duty to supervise the activities of their

< students whether they be engaged in curricular activities or nonre-
‘quired but school-sponsored extracurricular activities....
Further, a school must exercise ordinary care to keep its premises
and facilities in reasonably safe condition for the use of minors
who forceably will make use_of the premises and facilities. 4! ) A

Therefore, the Idaho high court upheld the dismissal of the suit
by the lower court. ,

A similar case occurred in Louisianz-in 1975, when a high school
basketball player was injured on an allegedly wet court during a .
Christmas tournament.42 As did the Idaho court in the previous .
case, a Louisiana court upheld the dismissal of the suit against the
sponsoring high school.

Track and Field. There are several interesting cases from the
sport of track and field. Bouillon v. Harry Gill Company (301
N.E. 2d 627, 1973) concerns the injury of a 12-year-old, seventh- .
grade pupil during 2 pole-vaulting accident. The pupil, in the act
of vaulting, hit the side support, of the crossbar, then landed in the
pit on his stomach. The side support crashed down upon him, and
a steel pin in the support pierced the back of his head, causing a
serious injury. The parents of the pupil sued the school district,
alleging negligence, as well as the manufacturer of the standard
(the metal upright supporting the crossbar) claiming that there
should have been rubber pins instead of steel pins in the standard. Fs
Aftef examining the accident, the IMinois court concluded that™
there was no negligefice either on thé manufacturer’s part or on
the coach’s part. The case was appealed to the Illinois Court of Ap-
peals. ‘fhe appellate court found as follows:
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In the present case, it was for the , the fiict-ﬁnding body, to
. weigh -the contradictory cvidefice.and inferences, judge the
' credibility of the witnesses, and draw the ultimatc conclusion as
. to the facts. We are not free to reweigh the evidence and set aside -
jury verdict, merely because the jury could have drawn different
inferences and conclusions from the facts. We are unable to state >
that the verdict of the jury in favor of the school district was -
against the manifest weight of the evidence.# :

Thus the Illinois appellate court was unwilling to substitute its °

- judgment for the jury’s. Consequently,ithe suits against the
) manufacturer of the equipment and the athlctic coach were
dismissed.

Another track.and field case involvcs an injury toa spcctator,“
" Anica Bush, age 12, who lost the sight in her left eve during an
after-school activity. Bush left her school one aftemoon, went
‘home, changed her ¢lothes, and returned to the school grounds. -
Before she left, :tnothcr pupil, Raymond Murry, asked his physicat
- education instructor if he could use the school’s high-jumping
) equipment. The instructor granted Murry s request and did not .
- put any restrictions.on the'use of the equipment.” During the after- N
o, noon Murry practiced high jumping. On one occasion he failed in - '
: a high-jump attempt, knocking the crossbar to the ground. Ilis
sister laughed at him, Raymond picked up the crossbar and threw
- itat her. He missed his sister and hit Anita Bush in the eye, causing
s the injury. -
) - Bush’s parents brought charges against Murry, the physical
educaticn instructor, and the school district for negligence. The
trial court ruled in favor of all the defendants, claiming that there
was no negligence. ‘The parents appealed that decision to the In-
diana Court of Appeals. Tae primary claim presented in the appeal
was that the high-umping equipment was potentially dangerous,
" hence the school was under obligation to provide supervision in its
use,
Consequently, the Indiana Court of Appeals ruled that:

To hotd high- jumplng equipment to be lnhercntly dangerous
- would be the equivalent of saying that any instrumentality which
- could conceivably inflict injury, such as a book, a:board, or bam-
o boo fishing pole, would be inherently dangerous, giving rise to 2
duty of supervision. ;

..{[W]e hold that high-jumping equipment is not an inherently
dangcrous instrumentality and therefore no duty arose on the
part of the school to supervise students during non-school
hours. 4
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The Illinois Court of Appeals sustained the trial court’s dismissal !
of charges' against the defendants. The high-jumping equipment
"was found not to be inherently dangerous, and therefore no special
duty t(z/z

A redent Virginia case sustains a trend in court decisions to the

effect that teachers are not protected under states’ sovereign im-
munity (among states ‘that still- possess sovereign immunity).4¢ Ken-
neth Short sued the'school board, athletic director, baseball coach,
and supervisor of buildings and grounds for gross negligence in
- connection with .injuries he ‘sustained from broken glass when he
fell while running laps on the school track.” Short’s allegations
were: ...[I]n violation of their duties, the defendants failed to in-
~Spect the premises. failed to' discover their condition, i.e., the
broken glass, and failed to warn the plaintiff of the dangerous con-

dition of the track.”47

- The Virginia Supreme Court held the school district to be im-
mune from suit, but allowed the suits against the other three defen-
dants.

Hockey. A very interesting and rmportant case was deuded by
the Massachusetts Supreme Court in 1978/ concerning the sport of
hockey. Everettv. Bucky Warren, Inc. (380)N.E. 2d 653, 1978)in-

_~ ~ volved a 12-yezar-old student at a private school who was seriously

injured in a hockey game when a puck hit his head between gaps in

the helmet he was wearing. The injury required brain surgery, a

plate was inserted in the pupil’s skull. The pupil brought suit

against the helmet manufacturer and the coach of the school for

negligence. The trral court found the manufacturer negligent

because.of the way the helmet was constructed. It also found the

coach negligent for requiring his players to wear such helmets.

The pupil was awarded a total of $85,000 in damages. This case

_ came to the Massachusetts Supreme Court, because the manufac-

turer sought a reversal in the trial court’s ruling. The high court

upheld the trial court’s ruling, concluding that the manufacturer

~ should have known that a hockey puck could hit someone’s head

where the pieces joined, since thé helmet was designed in three

pieces. The court also found the coach to be negligent in requiring

his players to wear this particulac type of helmet. The court
specifically addrcssed the assumption of risk issue in this case:

“The plaintiff testified that he did not'know of any dangers that
he was exposed to By wearing the helmet. He believed, he said,
that it would protect his head from injucy. The hclmet had been
supplied to him by a person with great knowledge and ex-
pcricnec in° hockcy, a person whose judgment the plaintiff had

P
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reason to trust. And it was givento him for thé purpose implied,

if nct expressed, of protecting him .48

~

Conseq{xe_nlxly,'the Massachuseits Sup';eme Court upheld the trial

T . court’s verdict and awarded the student $85,000 in damages, to be .

© .. . . paidby the coach and the company that made'the helmet. .
g ' Otber Cases. There are, of coursﬁ.,numerous cases from other

. e areas of extracurriculas athletics, including baseball. In two ]

similar cases, the courts have held that a baseball coach is not liable
) for injuries sustamc( during baseball games or pracuces if the
.o : coach is providing adequate supervision.¢
Cases even come from generally safe summer recreational pro-
grams Stanley v.’Board of Education of the City of Chicago (293
. N.E. 2d 417,.1973) is a suit brought by a student’s parents against
. the Chicago School Board and a physical education instructor for
¥ injuries sustained in a summer recreation program. During a game
of fast pitch,'a rubber ball is thrown as harfd as it can be against a
wall; another pupil standing next to the wall attempts to hit the
ball. An 8-year-old pupil was struck in the head by a baseball bat
that slipped from the hands of an older pupil. A major issue atthe
trial was the testimony of an expert witness who testified that
children who were playing fast pitch should be at least 50 feet
away from.each other. Apparcntly at the time of the accident, the
. young child who was hurt was only about 25 to 30 feet away from
the other pupil, who was involved it another fast-pitch game. The
. jury in the trial court awarded $40,000 for injuries sustained by
the plaintiff pupxl The school board appealed the case to the II-
linois Appeals Court, claiming that the expert witness was not ex-
pert enough to determine whether 25, 30, or 50 feet was suffi-
cient. The appeals court upheld the use of the expert witness,
. stating: *““Ye :hink, therefore, the better role would give a trial
* . judge a wide aréa of discretion in permitting cxpert testimony
which would aid the triers of fact in their understanding of the
issues even though they might'have a general knowledge of the
subject matter.’’s0 -
_ Thus the Hlinois Court of Appeals affirmed the judgment of the
L trial court, ruled in favor of the pupil, and awarded damages of
$40,000. '
Another intercsting case, which does not fall into any of the
- above categories, is Willilams v. Board of Education of Clinton
T Community (367 N.E. 2d 549, 1977). This case concerns a coach’s
o frntbals iiles, which he kept in a cabinet in his office. He was
* refievea of duty on Friday at the eénd of the football season and was
asked vo clear out the filing cabinet. He started to do so, but real-

o - 123
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ized that he did not have enough boxes and left. When he arrived
on the following Monday with more boxes, the files had disap-
peared. Trial court evidence shows that a pupil manager of the
football team was told by the athletic-director to get rid of all the
materi~l; over the weekend. The pupil had them thrown away,
and they were burned. The coach sued for $50,000, claiming that
was the value of his coaching files, which had taken him several
decades to accumulate. Several other witnesses testified that the
files were worth somewhere between $40,000 and $100,000.

The trial court found that determining the exact amount of
damages.was impossible; and since the coach could nc* specify
damages, his claim could not be upheld. Therefore, the suit was
dismissed. The coach appealed the case to the Illinois Court of Ap-
peals. The appellate court reversed the trial court’s ruling, finding
that there was indeed negligence, and ordered a new trial for the
coach to determine the amount of damages.

Summary

It may be somewhat presumptucus—or at least unnecessary—to
draw conclusions for someone who has just read this chapter.
However, a few simple rules derived from the illustrative cases
may help physical education «eachers or coaches avoid litigation in
an area that is overwhelmed with court suits.

Documentation of proper instruction and maintenance of equip-
ment is amust. Coaches and physica! education instructors should
use universally acceptable techaiques in their activities. Trying
out radical concepts may result in a finding of negligence if a pupil
is injured during the use of such novel techniques. 4.150, avoid
ordering or using less than the best athletic equipment available.
Make sure that football helmets.are in good shape and fit the pupil
properly. Never allow a novice pupil to participate in an advahced
activity. . o )

The level of supervision is important in athletics. Seemingly safe

" activities have produced court suits. The degree of supervision
should be related to the intensity of the activity, the degree of skill
“needed by participating pupils, and the danger inherent to the ac-

tivity. For example, tennis requires less supervision than football. '

It is acceptablie to use simple, generally approved first-aid techni-
ques when pupils are injured. However, physical education
teachers and coaches should never attempt to go beyond minimal
first-aid procedures unless they hold an EMT certificate, and even
then only if absolutely necessary. '
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~+ . Corporal Punishment = :
- and Assault and Battery B

The intentional.torts of assault and battery were discussed in
Chapter 1. While there are a few instances in education where
assault and battery cases stand alone, assault and battery charges
usually arise out of the administration of corporal punishment.
Corporal punishment remains controversial among both
educators and lay persons. While many schools and several states
have banned it, many states still authorize the use of corporal
punishment as a means of controlling student behavior.

Legal Status A
In_the past five years the U.S. Supreme Court heard two cases
concerning the legal status of corporal punishment. In the first of
these, Baker v. Oweri (395 F. Supp. 294, M.D.N.C., (1975), aff'd
423 U.S.907 (1976)), a parent sought to restrict the use of corporal :
punishment on her child by school authorities. While the court
agreed with the premise that parents have a fundamental right to
choose whatever disciplinary techniques for their children they |
consider appropriate in the home, it did not subscribe to the argu-
ment that these rights extend into the school. Indeed, the court
upheld the right of educators to administer corporal punishment
even though the parents object to such punishment.
) The court did, however, outline some minimal due process re-
quirements for schools before they administer corporal punish-
- ment. These requirements include the following three steps:

1. Except for those acts of misconduct which are so antisocial
or disruptive in nature as to shock the conscience, corporal
punishment may never be used unless the student was informed
beforchand that specific misbehavior could occasion its use, and,
subject to ti.!s exception, it should never be employed as a first
fine of punishment for misbehavior. The requirements of an an-

_ nounced possibility of corporal punishraent and an attempt to
modify behavior by some Other means—keeping after school,

-118-




—_—

Corporal Punishment and Assault and Battery

assigning extra work, or sc me other punishment—will insure that
the child has clear notce that certain behavior subjects him to
phy’sical punishment.

2. A teacher or principal may punish corporally only in the
presence of a second school official (teacher or principal), who
must be informéd beforehand and in the student’s presence Of the
‘reason for the punishment. The student need not be afforded 2
formal opportunity to present his side to the second official; this
requirement is intended only to allow 2 student to protest, Spon-
tancously, an egregiously arbitrary or contrived application of
punishment. :

3, An official who has administered such punishment must
provide the child’s parerit, upon request, a written-explanation of
hiis reasons and the name of the second official who was present.!

Therefore, the U.S. Supreme Court has provided some minimal
due process procedures before administering corporal punish-
ment. Educators should follow the following five steps before ad-
ministering corporal punishment: T

1. Corpcral punishment, generally; should not be used in a first-
offense-situa’ .on. . -

/2. "The students should be aware of what misbehaviors could
lead to corporal punishment. ‘ )

' 3. Another adult witness should be present during the ad-
ministration of corporal punishment. .

4. The student should be told (in front of the adult witness) the
.reason for the punishment.

5. Upon request, the disciplinarian should inform the student’s
parents of the reasons for such punishment.

In 1977 the U.S. Supreme Court ruled on another issue concern-
ing corporal punishment. Ingrabam v. Wright (97 S.Ct. 1401,
1977) deait with the issue of excessive punishment and whetber
such punishment violates the cruel'and unusual punishment clause
of the Eighth Amendment and with the due process issue presented
in Baker v. Owen.? o

The case came from Dade County, Florida, where the use of cor-
poral punishment ‘was specifically authorized in school board
policy. Board policy contained explicit limitations in the ad-
, ministeting of corporal punishment. In the fall of 1970, two
students were' subjected to an alleged abuse of corporal punish-
ment. One student was struck 20 times (15 more than board policy
authorizes) with a flat wooden paddle because he was slow in
responding to his teacher’s instructions. The other studem&wasf
,paddled so severely on his arms that he lost full use of them for
over a week.
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_ The case came to the U.S. Supreme Court with two issues: First,
was the use of corporal punishment in violation of the Eighth
Amendment (which prohibits_the use of cruel and unusual punish-
ment)? And second, was some type of procedural due process re-
quired before™a teacher or other disciplinarian could administer
corporal punishment?

The court found, in a 5-4 decision, that the use of corporal
punishment in schools is not in violation of the Eighth Amend-
ment. Therefore, corporal punishment is not cruel and unusual
punishment. Concerning the matter of a due process hearing, the
court said: ‘‘We coriclude that the Due Process Clause does not re-
quire notice and a hearing prior to the imposition of corporal
punishment in the public schools, as that practice is authorized and
limited by the common law.”’3

The court did assume, however, that if a student demed having
conimitted the infraction, the disciplinarian should investigate the
facts before proceeding with the punishment. . ’

] In summary, the Ingrabamv. Wrigbt decision says thzi corporal
punishment does not violate the Eighth Amendment »anning cruel
and unusual punishment, nor does its use require a formal due pro-
cess hearing (although an informal investigation of facts was en-
couraged). Consequently, educators may use corporal punishment
without fear of becoming entangled in a federal suit.

Local Policies

In many states that either authorize the use of corporal puriish-
ment or have no state control over the issue, the local school board
can develop policies governing corporal punishment. Some
school board policies restrict the use of corporal punishment or
ban it altogether. .In other instances board policies may establish
strict procedures in administering corporal punishment.

In one state, Virginia, local school boards cannot restrict cor-
poral punishment or ban it, since state statute spccifically
authorizes it. An opinion by the attorney general asserts that
teachers and principals have the right to use corporal punishment
in thatstate. Therefore, before educators consider using corporal
punishment as a means of discipline, they should check local board
_ policy and state laws to determine if such punishment is restricted
or bannéd. If state laws and local board policy permit th2 use of
corporal punishment, then it may be used. If local board policy or
state law further restricts the use of corporal punishment, then
these policies or laws are also applicable. One such common
restriction is thatoniy principals or vice-principals are authorized
to aiminister corporal punishment. Many states do not permit
teachers to use this diciplinary measure.

129 :
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Even thcugh the use of corporal punishment may not be
restricted by state law or local board policy, the abuse of this
disciplinary technique can have serious consequences. Indeed, in
Ingrabam v. Wright, the U.S. Supreme Court suggested that ex-
cessive corporal punishment may well violate various state statutes
(child abuse, assault, battery) and complainants could seek
criminal action as well. -

There is no exact point at.which the use of corporal punishment
becomes excessive. Such a determination is based on society’s at-
titude< and local values. However, almost every state statute that
authorizes the use_of corpgral punishment contains some restric-
tive statement or phrase. For example, such punxshment cannot be

“‘excessive,” *‘unreasonable,” or ‘‘with malice.” The state is not
going to permit educators to abuse or harm students with immun-
ity under state laws.

What factors, then, should be taken into account in determining
if corporal punishment is “‘excessive’’? One might wantto con-
sider 1) the gravity of the offense, 2) the frequency of the offense,
3) the age of the student, 4) the size of the student, 5) the size of the
disciplinarian, 6) the implement used in. delivering corporal
punishment, 7) the attitude and disposition of the dxscxplinarnan
and 8) thie sex of the student. As Richard Vacca, a renowned
school law professor -puts it, “Nv niatter how big the student is,
_and how small the teacher is, when standing before a judge, the
student looks a lot smaller and the tedcher a lot bigger.”

- Parents who are knowledgeable about the law can make life
quite unpleasant for an educator who uses corporal punishment on
their child. While the educator may have complied with all state
laws and board restrictions, the followmg can easily happen:

First, thg parents become aware of the fact that a teacher used
corporal punishment on their child. They then go down to the
locdl police station and file criminal assault and battery charges
against the teacher. The police must process the complaint by ar-
resting the teacher. Of course, the board will have to suspend the
teacher (probably without pay) pending the outcome of the trial.
The teacher will have to hire an attorney io represent him or her
(tort insurance will not cover criminal charges). In almost every
instance the teacher will win the case. However, there has been a
lot of grief aad lost time.

While all of thig is occurring, the parents also report the teacher
for child abuse. The state’s agency charged with handling child
abuse cases will investigate the matter and clear the teac™er of any
wrongdoing. However, a file with ti.e teacher’s name on it will be
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kept in the agency’s records for 10 years to determine if there is a
pattern of child abusc ) -

. Then, just to top' things off, the parents may file an assault and
battery tort suit against the teacher and ask for $100,000 in
damages. If the teacher has tort insurance, the insurance
company’s attorney will represent him or her; ctherwise_ an at-

" torney will have to be hired. There is little doubt that the teacher
will ' win the case. However, the teacher’s life during this entize
process hai been less than pleasant. Can the teacher countersue
for harassment? In a few states, yes (but he or she will probably
lose). In most states, no. The bottom line of this scenario. is that
w)nile the teachers have won a very large, proportion of corporal
‘punishment/assault and battery cases, iorporil punishmént is still
a high-liability procedure.

In Loco Parentis. Many educators have won assault and battery
type cases because of the in loco parentis doctrine. As noted

earlier, it is a long-standing common law doctrine that educators

stand in loco parentis (in the place of the parent) to the child while
in school. Scme state courts have held that before an educator can
be held liable for assault and battery, the parents have to be found
s0 in similar circumstances. This is because the educators are the
“parents’’ while the children are in school.

Cases o

Most assault and- battery cases are quite similar. Usually a
teacher uses physical force with a pupil and the pupil is injured.
The pupil and/or parents file an assault and battery tort suit against
the teacher. '

An older yet classic case came out 'of Alabama in 1949. In Suits
v. Gover (71 So. 2d 49), the court held the teacher not liabse in an
assault and battery case. In justifying its decision, the court said:
““To be guilty of an assault and battery, the teacher must not only
inflict on the child immoderate chastisement, but he must do so
with legal malice or wicked motives or he must inﬂict some per-
manent injury.”’4 yau

More recent cases echo these requirements. In Simms v. School
District Number 1, Multnomahb County (508 P. 2d 236, 1973), an
Oregon court upheld a jury.verdict finding the teacher not liable. A
14-year-old male pupil With a history of deportment problems was
becoming troublesome in an eighth-grade class. The male teacher
started to help the student leave by holding his arms at his side and
pushing him towards the classtoom door. As the teacher opened
"the door, the pupil swung his arm, crashing it through the glass in
_ the door and sustaining injury. Testimony from other pupils con-

«422-
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firmed the teacher’s version that the mxsbchavmg pupil was jump-
ing up and down, kicking, trymg to get loose.5 The appellate
court, in upholding a jury verdict that the teacher was not liable
for assault and battery, pointed to an Oregon statute that states:
A parent, guardian, or other person entrusted with the care.and
supervision of a minor or an incompctent person may use
reasonable physical force upon such minor or incompetent per-
son when and to-the extent he reasonably believes it necessary to
maintain discipline or promote the welfare of the minor or in-
competent person. A teacher may use reasonable physical force
upon a student when und-to the extent the teacher reasonably
believes it necessary to maintain order in the school or
classroom. (Emphasis supplied by the court.)s
An Arizona court also found a physical education teaciier not
liable for assault and battery in LaFrentz v. Gallagher (462 P. 24
804, 1970). In this case a 12-year-old, seventh-grade boy was
cafled: “‘out” during a softball game by Frank Gallagher, the
physical education instructor. As the pupil walked off the field, he

_kicked the dust in disgust. Gallagher came up to the pupil and

threw him against the backstop, saying, ‘I don’t want any more of

your Little League lip, punk!”? Apparently, at the trial the lower

court refused to allow the pupil’s lawyer to admit evidence of

Gallagher’s previous history of physical abuse of pupils. The '

lower court ruled in favor of the teacher. In affirming the lower
court’s ruling, the appellate court stated:

It is a well-cstablished principle of law in an action against a
school teacher for damages for battery that corporal punishment
which is reasonable in degree administ_ercd by a teacher to a pupil
as a disciplinary measure is “privileged.” and does not give rise to
a cause of action for damages-against the teacher. The courts
have held that the teacher is /n loco. parentis, so that the crucial
question that arises is the reasonablenesc of the punishment...

I'here was a conflict in the evidence as to the degree of purﬁsh\%~

ment. This question of reasonableness was submitted to the jury
under proper instruction. The jury accepted Gallagher’s
version.?

The court also ruled that Gallagher’s previous history had no
bearing on the present <ase.

Two interesting cases where teachers were found liable for
assault and battery came out of Louisiana. In Framyv. Orleans
Parish School Board (195 So. 2d 451, 1567), a 14-year-old boy sus-
tained a broken arm when his physical education teacher grabbed
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Co him. There is conflicting testimony as to exactly what occurred

: immediately before the injury. The pupil claims that the teacher

. chased him around the gym and broke his arm when he caught
him, lifted him up, and shook him. The teacher claims that the
pupil attempted to strike him and that the afm was broken when
he grabbed it in an attempt to restrain the pupxl The pupil sued for
$11,080.05 in damages. The.trial court awarded $2,500 in
damages to the pupil from the teacher and the school system. The

T~ appellate court ruled that the teacher used excessive force
regardless of whose version is actually true:

o

LAl

It taxes our credulity to believe that Henderson [the teacher] in i
good faith actually belicved that his physical safety was en-
dangered by a blow from Reginald. However, even assuming
s arguendo that Reginald did make an effort to strike Henderson B
i and that he in fact did geasp the arms of Reginald in order to
e, restrain his belligerence, such simple restraint by Henderson
B would have accomplished his objective, and not further physical

effort of any kind was then required. In any event, the evidence
" preponderates and the trial court obviously concluded therefrom
DA . that Henderson’s physical effort went furthef than mere restraint
A and that he actually lifted the boy from the ground, shook him in
- -, anger, and then dropped him to the floor. Henderson's actions in
. lifting, shaking, and dropping the boy were clearly in excess of
that physical force necessary to either discipline or to protect
himself, and subjects the defendants to liability for the iniuries in-
curred as a result thereof 2

. The second case is Jobnson v. Horace Mann Mutual Insurance
Company (241 So. 2d 588, 1970). In this case a Louisiana ap-
pellate court awarded $741.95 in compensatory damages . (medical
expenses) and $1,000 ip punitive damages to a high school pupil
who was severely beaten by his physical education instructor.
Evidence indicates that Jimmy Pharr, the pupil, was given two
beatings with a wooden paddle that left bruises “behind the right
ear, the left shoulder, the left buttock, and left thigh.”1¢ The pupil -

- was hospitalized for three days as a result of the beatings. The

W - parents sued the principal as well as the teacher. They claimed

B that the prmcxpal had been aware of the teacher’s dangerous man-

) ners in administering punishment and should have anticipated 2

T e student injury as a result of an excessive whipping.

S The court concluded that there was no evidence to suggest that

. the principal knew about the teacher’s excessive punishments and

was therefore not {iable. However, the court did hold the teacher
liable: ““The broken paddle, the bruises, and the testimony of the

4
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witnesses do not speak of reasonable punls\hment for gross miscon-

duct; rather, the whipping given was excessive and unreasonable,
if not premeditated, administered for a slight dev:ation from the

-required normal conduct.”*!

bsually private schools 2ie given much more protection by the
courts than public schools are. However, in Baikie v. Luther High
School South (366 N.E. 2d 542, 1977), the court found a private
school teacher liable for assault and battery. Donald Baikie, a high
school student, was standing in the hall outside his classroom prior
to class. . Norman Meier, 3 teacher, approached the st\xdcnt grab-
bed him by the collar, and threw him up against the lockers for no
apparent reason. Baikie filed suit, alleging wanton and willful
assault and battery The jury awarded Baikie $25,0090 in damages.
The privatc school appealed the case to the Illinois Court of Ap-
peals. This court, following a prior court decision requiring proof.
of “*willful and wanton misconduct,”!? found that the evidence
showed a willful and wanton assault and battery by the teacher,
“committed under circumstances exhibiting a reckless disregard
for the safety of others.”!3 )

Williams v. Cotton (346 So. 2d 1039, 1977)is a case in which a
teacher was found liable for assault and battery by a Florida jury.
Charles Cotton, 2 mentally retarded 16-year-old, wus enrolled in
Joseph Williams’ class'in Griffin Middle School. Cotton apparently

became unruly and boisterous on several occasions so that

- Williams reprimanded him. Cotton became so disruptive that

Williams used physxcal force to maintain classroom order. Cotton
sued Williams for assault and Eattery. The jury ruled in favor of -
the pupil, Cotton The Florida appellate court affirmed the jury’s
decision. -~

Hogenson v. Williams (542 S.W. 2d 456, 197¢} involved
overzealousness by a football coach. Roy Hogenson was aseventh-
grade_football player who, during a practice session, was not per-
forming up to his capabilities, irr the' view of the football coach,
Williams. ‘Williams struck Hogeson’s helmet with enough force to.

" . knock the player to the ground, then grabbed his face mask and

pulled him around. The pupil sustained a *‘severe cervical sprain
and bruising of the brachial plexus,” nccessitating an .cight-day
hospital stay and several monthsgfor full recovery.¥ The trial
court judge, in his instructions to the jury, made “‘intent to harm”

a vital element of the assault and battery charge. The jury found
for the teacher, given this narrow definition. The Texas appellate
court overturned the jury’s decision, stating that the trial court
judge‘erred by requiring “intent” as an’ element of assault anu bat-
tery: “By instructing the jury...that ‘intent to injure is the gist of
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an assault,” the trial court unduly restricted the type of conduct
which could be considered as an assault and in effect deprived ap-
pellants of the right, under their pleadings, to recover for other
types of conduct condemned by the statute.*’!s

The court found the teacher’s defense, ‘‘attempting to instill
_ spirit in the pupil,” shallow: ‘‘Although appellee testified that the
physical contact he used was not for the purpose of disciplining
the child, he stated it was administered for the purpose of ‘firing
him up’ or ‘instilling spirit in him.” He thus contends that the
phrase ‘for the purpose of instruction and encouragement,’ as used
in the instruction and issue, properly applied the law to the facts of
this case. We do not agree.’’16

The use of physical discipline in order to provide performance
incentive was-also rejected by the court: ‘‘But we do not accept
the proposition that a teacher may use physical violence against a
child merely because the child is unable or fails'to perform, either
academica'ly, or athletically, at a desired level of abil-
ity, even though the teacher considers such violence to be mstruc-
tion and encouragement.’’?

Sometimes the teacher is singled out for liability in suits brouglit

gainst the teacher and the school board, as in Carrv. Wrignt (423

S.W. 2d 521, 1968), an assault and battery case. A junior high
school female pupil, Geraldine Carr, sued both the male teacher
who disciplined her with corporal punishment and the school
board. The trial court dismissed the suits against both, claiming
governmental immunity. However, the Kentucky appellate court
reversed the decision regarding the teacher, stating that while the
school board may be immune from assault and battery suits,
teachers are not.

In another interesting case, a teacher was sued for bemg the
_proximate cause of injury in an assault and battery case even
though he hit no one. In Collins v. Wilson (331 So. 2d 603, 1976),
a fight broke out between two pupils in a masonry class taught by
Alvin Wilson. One pupil injured another by striking him with a
brick. The injured pupil sued the shop teacher for being the prox-
- imate cause of the injury because of his failure to stop the fight.
The court ruled in favor of the teacher stating:

In any event...the record clearly reflects that Mr. Wilson could
not have prevented the act.which caused the damage under the
circumstances .of this case. We are of the opinion that he did
everything in his power to prevent Rogers from striking plaintiff
with a brick, but was unable to do so.'®

The California Superior Court recen‘ti& ruled on an important

M
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corporal,pt‘mishment case. .Slifer v. Vista Unified School District

concerns the excessive punishment of 2 mentally retarded teenager

by her high school principal. Patty Slifer was severely beaten by
her high school principal with a fraternity *‘hazing paddle.” There
is evidence that the principal struck Slifer nine times within the
two-day period. The school district used a consent form signed by
Slifer’s mother in 1977 as defense. However, Mrs. Slifer stated that
she was unaware of the severity with which corporal punishment
was used. ' , cooe

~he pupil and her mother sued the school district for $100,000,
but the school system settled out of court for $20,000. The
Superior Court of Ca:furnia accepted the settlement between the
two parties. * ‘ ‘
Summary . . .

A fair number of cases in educational law involve corporal
punishment and/or assault and battery. While corporal punish-
ment is not a federal issue and may be allowed (though restricted
_in various ways) by state law, it is still a high-liability procedure. In
a. high percentage of case$ the courts side with the teacher.
Howeyer, if there is any evidence of “‘excessive’” corporal punish-
ment, the courts may rule for the pupil. Ithas beena long-standing
legal principle that what constitutes “excessive’’ corporal pumih-
ment is individual and particular to each case. However, there are
some rules of thumb that may provide guideposts in this legal area.
Kern Alexandef, in Public School Law (1980), suggests that courts

2 1ake the following into account in deciding assault and battery/cor-

poral punishment cases: 1) proper and suitable punishment
device, 2) part of person to which it is applied, 3) manner and ex-
tent of chastisement, 4) nature and gravity of offense, 5) age of
pupil, 6) temper and deportment of teacher, and 7) history of
pupil’s previous conduct.!

Teachers of course have the right to self-defense when being bat-

tered by pupils. However, educators should be sure that physical
. actions are limited to ‘‘defense’’ only and that the teacher does not
become the aggressor in physical citcumstances. _
.. Courts seem to tie *‘excessive corporal punishmefit”’ and assault
and battery together in many tort cases. Usually, assault and bat-
tery liability is closely connected with- intent, malice, and/or
reckless physical abuse. From the cases cited above, the totally un-
necessary physical extremes. exhibited in those cases where the
educator was found liable are the exceptions to the rule. But thatis
_why they became prominent cases in school law.
The best advice to educators for avoiding litigation in this area

>3
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, of tort law is so simple that it is frequently forgotten: Be careful,
be professional, and be reasonable.

v
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Defamation is a very interesting arca of tort iaw. Basically,
defamation has to do with libel and slander. The tort of defama-
tio 2 has an unusual and »not particularly stable background. Even

_ Williami Prosser states: *‘It must be confessed at the beginning that
there is a great deal of the law of defamation which makes no
sense. It contains anomalies and absurdities for which no legal
writer ever has had a kind word.””' In spite of the dubious {
background, however, defamation has blossomed into a tort that
creates a substantial amount of litigation in courts today. Educa-
tion has not been unaffected. .

Generally, defamacion-of-character suits dn education occur in
one of three situations. The first concerns pupil records and
evaluations. Pupils have sued teachers, guidance counselors, and
administrators for defamation of character for comments ¢on-

_tained in pupil record files. Unkind comments in such files can
keep pupils from obtaining jops or being admitted to college. *Or
they “generaily diminish the pupils’ worth.” Pupils now have ac-
cess to their school records as a result of the so-called Buckley
Amendments? (discussed later in the chapter). When they discover
statements that allegedly defame their character, they have sued
the teacher responsible. A second area that generates defamation
suits are teacher evaluations. Frequently a teacher will apply for 2
job at another school system and ask her current principal for a lét-
ter of recommendation. 1n some cases the principal will give the
other school system a negative recommendation. The teacher then
sues the principal for defamation of character. The third situation
where defamation cases occur is when parents or other citizens say
defamatory things about educators either in public or at a schooi

o board meeting. . :

In order for an individual to bring a defamation suit against

someone successfully, some kind of derogatory communication T

mnst wve made to a third person. Derogatory words and insults
directed at an individual himself do not constitute defamation of

4
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character. The injured person may bring a mental anguish suit
against the person who directed the derogatory words, but not a
defamation suit. Indeed, the entire purpose of a defamation suit is
to protect individuals from the rumor process that begins with a
third person. Prosser defines defamation as follows: ‘‘Defamation
is rather that which tends to injure reputation in the popular sense;

-to. diminish the esteem, respect, goodwill, or confidence in which

the plaintiff is held, or to excite adverse, derogatory, or unpleasant
feelings of opinions against him."3 )

The fact that a communication may diminish a person by sub- -
jecting him to'scorn, hatred, or ridicule is a perfectly adequate
reason to bring a defamation suit, but there are other bases for
defamation suits. A woman whose name has been reported in a
local newspaper as having been raped is certainly not held up to
scorn, hatred, or ridicule. Instead, the reporting of this person’s
name may bring sorrow and pity. Yet reporting the name could be*
defamatory because it invaded her right to privacy and elicited
feelings of pity toward her. Also, defamation can only be done toa
living person. It is not legally possible for a defamation suit to be
brought on behalf of a dead person (or estate). However, corpora-
tions and public entitiss, while not having human characteristics,
can be defamed in good name and reputation. .

Defamation of character has three elements: 1) There is an un-
true statement; 2) It must diminish a person; and 3) There must be
actual monetary loss.

The untrue statement must be communicated. If the statement is
in writing, it is called libel. If the statement is by word of mouth, it
is called slander. This false communication must diminish a per-
son by subjecting him to scorn, hatred, ridicule, or eliciting feel-
ings of soricw and pity.

The concept of actual monetary damages evolved from the
period in Western history when defamation was controlled by ec-
clesiastical law. Libel and slander were considered to be sins, and
some kind of temporal damage had to be proven before claims
would be sustained in ecclesiastical courts. However, some ex-
ceptions to this concept of actual monetary damages are develop-
ing. Basically, there are four kinds of slander suits in which no
damages are required to be proven, viz., those involving false com-
thlmication about 1) crime, 2) “loathesome disease,”’ 3) business,
trade, professions, and 4) unchasity. s

_If a false communication is made to the effect that a person has
committed a crime, particularly a felonous ciime, that perscn may
cé}llect damages without proving any actual monetary damages.
The concept of “loathesome disease’’ originally stemmed from

3
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false statements to the effect that someone had a venereal disease.
It has been extended to such other diseases as leprosy, smallpox,
tuberculosis, and cancer. If there is a false statement alleging that
an individual has loathesome disease, the individual who has been
defamed may recover monetary damages even though such mone-
tary damages cannot be proven. The third exception has to do
with communications regarding business, trade, professions, or of-
fice. A false communication about a business, for instance, may
ultimately cause that business to suffer monetarily. However, it is

_very difficult to determine the extent of such monetary damages,

since they may accrue over long periods of time. Consequently,
courts have exempted bhusinesses that have been defamed from
proving monetary damages. They may seek such damages from
the courts without proof that they actually suffered them. The
fourth category where no proof of monetary damages is concerned
involves accus2tions regarding unchasity. While the 'nchasity of
women was once the primary emphasis in this cat. .ry, it has
been extended to both sexes. The concept here is that false accusa-
tions regarding the chasity of an individual holds that individual
up t» scorn and possibly will subject that individual to prosecution
for adultery, fornication, or illegal cohabitation. Consequently,
anyone who is defamed through words alleging unchastenéss may
acquire monetary damages without having to prove that such
damages were actually incurred.

In recent years there has been a major shift in the courts’ ap-
proach to defamation suits. At one time a suit of this kind could
not be won if the defamatory statemeni could not be proven un-
true. No matter how damaging a true statement might be, it was
held that the truth was the ultimate and absolute defense.
However, modern courts are beginn‘:g to change their attitudes
toward this requirement. Instead of uttempting solely to discover
the truth, some medern courts look at the intent of the statement.
If there is malice or an intent to cause harm, a dcfamation suit may

. be substantiated,- whether or not th¢ communication at issue is

true. This means that an individuai whc passes information to
others, with an intent to harm. may be held accountable for
defamation in 2 modern court of law, irrespective of the accuracy
of the information transmitted.

There are two major defenses in Jicfamation suits. The most
powerful of these is the *‘defense of ab: olute imamunity.” Absolute
immunity is present when individuals who make statements can-
not be sued for defamation of charac! 'r regardless of the content,
the truth, or the intent of the statement. There are six areas in
which persons enjoy this immuniry: 1) judicial proceedings, 2)
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legislative proceedings, 3) executive communications, 4) where
there is consent of the plaintiff, 5) husband and wife communica-
tions, and 6) political broadcasts. ' :

Only in the above-mentioned circumstances is the defense of ab-
B solute immunity or absolute-privilege communication enjoyed.
The reason for the judicial proceedings exemption is obvious. A
- " judge must be free to administer justice without worry about

defamation suits or political repercussions. Consequently, the law

- exempts justices sitting at the bench from defamation suits. At B
- times-school boards enjoy absolute-privilege communication for :
/,‘&‘SI reasons. When a school board is conducting a hearing 8
{(which cdn occur for a variety of purposes: teacher dismissals, ad-

ministrator dismissals or reassignments, studént suspensions or €x-
pulsions, special education hearings, etc.), it is acting in a quasi-
judicial manner. Consequently, some courts have extended
judicial absolute privilege to school boards in such circumstances.
i Legislative proceedings are also exempt from defamation suits.
"In this country such legislative proceedings include the “federal o
Congress, state general assemblies, local boards of supervisors, and
school boards. Senators and congressmen are immune frém,
defamation suits for whatever they say on the Senate or House
. floor. Perhaps the best example of this was in the 1950s when
Senator Joseph McCarthy made untrue statements about many in-
dividuals in this country. McCarthy was immune from defamation
suits bec¢ause his statements were made on the floor of the Senate.
This legislative privilege has been extended to schoo) board
meetings. Most courts have held school board hearings to bequasi- < .-
¢+ . legislative in nature and consequently entitled to legislative ab-
solute privilege while the board is in session.

Executive communications are also ‘immune from defamation
suits, but only at the top levels of government. The President and
the Vice President, in discussing situations in the Oval Office, are
immune from defamation su.’s. Governors of states (and their
staffs), county or city executives (at official meetings), and school
superintendents are also covered under executive privilege. Ab-

) solute privilege has been extended to the latter because

4 superintendents must be able to speak truthfully in reporting to the
school board. This category also-contains the well-known.
absolute-grivilege communication relationship of lawyer and
client and of doctor and patient. Statements made between these
individuals are privileged communication, and one individual can-
not sue the other for defamation.

The fourth defense to defamation suits is the consent of the
plaintiff. This generally means that the individual actually gave his

Q
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consent or sought the defamatory statemen®s made about him. He

consequently cannot seek damages for defamation of character.
The fifth exemption is between husbands and wives. A husband

can say anything he wishes about his wife, and vice versa, and

‘neitt er can 1 be sued for defamation of character. This is simply an

extension of the common law principle that a husband and wife
cannot sue each other. This common law principle has been
eroded recently in some states as a result of some court decisions
regarding marital rape, and of course this immunity breaks down
in situations involving divorce or separation.

The last area of immunity is political broadcasts. The Federal
Communications Act of 1934 required radio stations to prcvide
equal time to all political candidates seeking political office. It also
specified that they may not censor any of the statements or infor-
mation contained in the political candidates’ speeches. The Act’s
provisions ncw apply to television as well. Consequently, stations
should not be held acccuntable for defamation: of character as a
result of something a political candidate says. Hence U.S. courts
have allowed this exemption to defamation suits for radio and
television broadcasts. '

It should be obvious that situations that enjoy absolute-privilege
communication or absolute exemptions to defamation suits are
very narrowly drawn and are very few in number. However, there
is a second category of exemptions to defamation suits that is
much more popular. It is known as the qualified-privilege exemp-
tion or communication. Qualified-privilege exemptioris are also
known as conditional-privilege exemptions. Perhaps the wora

“‘conditional” helps to make their purpose clear. The communica-
tion may be necessary between two individuals; however, there
must be a reasonable purpose for the communication.

Generally, there are four elements in qualified-privilege com-
munication: 1) duty to inform, 2) belief in the truth of the state-
ment, 3) reason to believe in the truth of the statement, and
4) limited information.

The duty to inform may be the most important element of the
qualified-privilege commuaication. Before the communication
can be qualified or conditional, there must be a duty to inform
someone. Perhaps a good example of this is the guidance coun-
selor who receives information from a pupil regarding drug use. If
the counselor passes this information on to the pupil’s parents, the
parents cannot sue the guidance counselor or defaming the good
character of the pupil. Indeed, there is a duty to inform here. The
courts will uphold the party imparting privileged communication
so long as a real and reasonable duty to inform exists.
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The second element of qualified-privilege communication is
belief in the truth of the statement. The party who is transferring
information from one person to another must believe in the truth
of the statement, even if such information is revealed later to be-
untrue. At the time the communication is made, if the person
believes in the truth of the statement, this exempts him or her from
defamation suits. : .-

The third element is reason to believe in the truth of a statement.
The. individual must have reasonable, logical reasons to believe
that what he is saying is true. ’ Y

The fourth element is véry important. When information is ex-

changed between two people and the information is of defaming

. caliber, the information must be exchanged in an honest. fortl.-

right, and reasonable fashion. No additional information—infor-
mation that is - irrelevant and unconnected with the cir-
cumstances—should be provided. Moral judgments regarding
someone’s behavior fall intc this latter category, i.e., they are not
limited to the facts but are conclusions. .
An example that embodics these elemoats may make the concept
of qualified-privilege communication a little easier to understand.
If a female high school student tells her guidance counselor that
she is pregnant and that she is contemplating suicide, the guidance
counselor may pass this information on to the student’s parents.
The four elements of qualified-privilege communication ‘exist
here: 1) The counselor obviously has a duty to inform; 2) The
counselor believes in the truth of the statement; and: 3) The.
counselor has reasonable grounds to believe it is true (i.e., the
pupil told him); 4) The counselor does not make any moral
judgments about the student’s lifestyle or moral caliber. He simply
informs the parents of the facts as told to him by the student. Even

_ if such information is false (assume that ‘the student lied), the

counselor could not be held liable for defamation of character,
since the four elements of qualified-privilege communication
exist.

There aré some interesting cases in which courts have extended
conditional privilege to parents and citizens who attend school
board hearings. In most of these cases parents Of community
members have criticized a teacher or an administrator in open (to
the public) school board meetings. The criticized educator usually
sues the parents for defamation of character. Courts have held that
parents and community members have qualified privileges in such
circumstances, because unacceptable performance by educators
should be brought to the attention of the school board. However,
courts have only ngtefi,shis conditional privilege in school board
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meetings and where the complaining parties believe that their
statements are true. Parents and community members may be

'liable for defamation of character for statements made outside the
school board meeting or for statéments made in school board

meetings that they know are untrue.

Pupil’ Records .

The issue of defamation of character strongly affects education
because of the necessity to keep student records. States have
passed freedom of information acts of various types giving

_-Students access to their sc¢hool records. Also, federal legislation

now requires educators to allow studerts and/or their parents the
freedom to inspect the entire education file if desired. As noted
earlier, this leglslation is known as the Buckley Amendments,
(named for former Senator James Buckley of New York), whichare
part of the Family Education Rights and Privacy Act of 1974 (P.L.
93-380). | Basically, the Buckley Amendments s=ek to do two
things. First, they open a student’s entire educational file for in-
spection by the student {if over 18 years old) or his or her parents
(if the student is under 18). Second, they close this educational file
to all individuals except those immediately concerned with the
pupil’s education. All educational files prepared on or after
January 1, 1975, are regulated by the Buckley Amendments. The
amendments are not-retroactive, however, to files developed
earlier than that date. :

“Entire educational file,”” as used above, means grades, stan-

dardized test scores (including IQ), attendance records, discipline
records, special work-ups for such things as special education

classes, any psychological evaluations that were done, and teacher

comments. The law does not require that all this information be
contained in a single file. Indeed, most school disiricts usually
keep the more sensitive data (psychological evaluations and special
education work-ups) in a special file in the central office.
However, there must be some reference in the school’s files in-

'dicating that more information about the pupil is contained in the

central office, if this is the case. The school has 45 days in which
to comply with a request by the student or parent to inspect these
records. the student or parent may also obtain a copy of all the in-

formation in his file. Schools inay charge a reasonable reproducing .

fee for this copy.

. The courts have consistently held that educators are liable for
defamation of character for any information contained in a pupil’s
records. This means that teachers are liable for the comraents they
wrffe for a pupil’s permanent record file. Courts have also decided
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that the statute of limitations (two vo seven years ifi most states) on
defamation cases begins when the defamation is discovered by the -

-student, not when it was written by the teacher. This means thata
teacher may be held liable years after a defamatory statement was
written abour a student :

After passage and implementation of the Buckley Amendments,
many school divisions purged their pupil records of any subjective
miaterial. Most pupil records in school districts now simply con-
tain grades, attendance records, and standardized test scores.
However, some tcachers find it important to make statements
regarding 2 studeat’s character and/or. déportment.  These
statements should be worded very carefully. Since the truth of the
statement is one of the” defenses against defamation charges, the
teagcher should be careful that any information written into the stu:
dent record’be objective and factual. The-truthfulness of the infor-
mation should beunquestioned. The teacher should be careful no¥=_
to-Craw-any conclusions for the reader. For example, a pupil may
be a bully who beats up the other pupils in- class. If the teacher
were to write, “‘Johnny is a bully and enjoys beating up the other
children,” the teacher could be held liable for defamation. What is
the definition of a bully? What do you mean by beating up on
ocher children? How many times? And so on, Theése statements
are general, subjective observations that are very difficult to prove.
The teacher could write, however, the following: ‘Johnny has
been involved in 15 fights in the last three days.” This is a factual,
objective, measurabie statement. It does not draw any conclusions
for the reader. The:authenticity of this statement ca: be easily

+ verified. In other words, any otHer teacher, given the same situa-
tion, could easily have written the same statement. It is also im-.
portant for teachers to remember not to use psychologica! terms in
pupil records. Very few teachers have the background to properly '
use, and defend the use of, such ternis. Leave psychological terms
to school psychologists and psychiatrists. Teachers should be con-_
cert:ed primarily with factual events as they occur. Generally
speaking, the less a teacher writes for a pupil’s file, the safer the
teacher is from defamation suits.

The reason the plural is used when referring to the Buckley
Amendments is that the original amendment allowed students to
see their letters of recommendation from teachers. After hearing
screams of protest, Buckley amended his originil amendment to
allow pupils to waive the right to inspect letters of recommenda-
tion. On most standard pupil recommendation forms, a student
can nofy check a box indicating that he walves the right to see the
recommendation. When a student does this, the educator may
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write a frank and forthright evaluation without fear that the stu-
dent will see it. However, the pupil has the right no# to waive in-
spection of a recommendation. Hence waiver of the right of in-
spection is solely at the discretion of the pupil. In any case,
educators should be careful how they word student recommenda-
tions tQ prospective employers, higher education institutions, or
other institutions that may need information about the student. It

is particularly important to make sure that one’s recommendation

does not contain 4 hidden meaning. For instance, 2 teacher should
not write, ‘‘With time, yon will come to know this student us I
have come to know this student.” (This sentence can either be
taken as derogation or as.a positive statement.) Above all, do not
put in a pupil’s file what one New York City teacher felt necessary:

A real sickie—abs., truant, stubborn, and very dull. Is verbal
only-about outside, irrelevant facts. Can barely read (was a large
accomplishment to get this far). Have fun!*

Numerous horror stories indicate that educators often overreact
to pupil behavior or reveal their own questionable mental attitudes
in outlandish statemerits they write in student files. For example,
Aryeh Neier reported this case in Dossier: The Secret Files They
Keep on You:

A mother of 2 junior high school boy sneaked 2 look at another
school record. She found that a teacher in second grade had said
her son had exhibitionist tendencies. After considerable effort, -
the woman tracked down the teacher, who had by then left the
school system. The “exhibitionist tendencies’ label had been
pinned on her son because of a single ip€ident in which he had
rushed out of a lavatory unzippered.’ . .

Employee Evalunations

Another area where there has been litigation in cducatxon re-
garding defamation of character is employer evaluatxons In most
of these cases teachers attempt to ‘sue principals or
superintendents for. making negative récommendations about
them either to prospective employers or to the teachers’ cucrent
school boards. It has long been held in defamation law that public
officials have not only the right but the duty to make objective
evaluations of the people in their employ and to report these to the
governing body. A Massachusetts court may have explainea this
best in a case involving defamation: **Where a person is so situated
that it becomes right in the interest of sacxet’y that he should tell to
a third person facts, then, if he bona fide and without malice does
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tell them, it is privileged communication.”’¢ Consequently, prin-
cipals and superintendents have not only the right but the duty to
make responsible and objective evaluations of their teachers and to
report these evaluations not only tu their current school board but
. also to prospective employers. However, the principal and
oo superintendent do not have the right to slander-or libel a person’s
- .. good name or give negative information that is totally uarelated to
\ job performance. There have also been cases where school board
PR members, while sitting in a board meeting, have made defamatory
comments about va‘rious teachers and administrators. The courts
appeas’ to be divided as to the liability incurred by school beard |
, - . members in such situ: tions. Some courts feel that the school board
in 2 bona fide school board meeting has a legislative purpose and is
consequently immune from defamation charges. Other courts.
_have stated that the school board member who makes defamatory
. statements unrelated to the purpose of the meeting should be held
. liable. Circumstances vary so ‘inuch that no all-encompassing rule
can be established regarding liability of an individual school board _
\ member in a defamation of character suit. However, teachers who
ﬁave experienced such situations may find relief under the federal
atute discussed in footnote nine of Chapter I.

. 3 .
. While defamation of character is a type of tort case that receives
: special attention in thc,press there are not a great number of such
cases in e%lcauon And most of these that have actually gone to
court seem‘to have been won by the educators involved.

Suits against parents. There are a number of cases where
educators hav\:\decnded that it was necessary to sue parents of
! pupils or other, members of the community. In Sewell v.
a : , Brookbank (581}’ 2d 267, 1978) a high school chemistry teacher
- was allegedly defan{ed by the parents of l: pupils at a school
* board meeting. Pagents of several | .pils (a Albert Sewell's- ~
chemistry class were: c\oncemed about their children’s perform-
ance in class. The parents went to the principal with seven com-
plaints about the teacher, ‘The principal asked Sewell to respond to
the parents’ charges inrwriting ;-He did so. The parents, not
satisfied, met with the division superintendent. Again, nothing
‘happcned So the parents pr qntqg their grievances at an open
school board meeting. Sewell, brought suit against the parents for
defamation of character. The ‘court held that parents enjoy
conditional-privilege communication while at school board
.. meetings and that before defamatior\charges can be upheld, the
teacher must show that the statements are false and are made with
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malice intent. The court held that a teacher’s denial of allegations
does not make them untrue. In thjs case the court ruled in favor of
.the parents, stating: .

If we were to hold otherwise, thcn once the teacher denies any
* allegation of incompetency even though the adequacy of his
answers are still in question, the matter is ended. We cannot con-
done such a result, which would allow school officials to shield
the incompetent teacher and thus defeat the legitimate interest of |
the parents in their children and the schoot system.”

In another case involving a suit by a teacher against parents, the
court ruled that letters from parents to principals enjoyed at least
conditional pnv:lege and perhaps absolute privilege. In Martinv.
Kearney (124 Cal. Rptr. 281, 1975) a high school typing teacher
brought a defamation suit against.parents who complained, in

-writing, regarding her capabilities as a teacher. The court record
says: ’

The letters...stated that Martin had displayed an utter lack of
judgment or respect, had been rude, vindictive, and unjust,
misused her authority and had given failing grades to students she
did not like. One letter stated, *“We are sending you this informa-
tion...in the hope that either Miss Martin is able to correct her per- -
sonality defects (with or.without professional assistance) or in the
future will teach adults who perhaps can cope with her
problcms L

The court found in favor of the parents, stating:

We do not intend to suggcst. that privilege attaches to every -
libel of a public school teacher or administrator.... But in this
case parents of school children were seeking redress against their
children’s teacher through appropriate school channels. One of
the crosses a public school teacher must bear is intemperate com-
plaint addressed to school administrators by overly-solicitous
parents concerned about the teacher’s conduct-in-the classroom.
Since the law compels parents-to-send their children to school,
appropriate channels for the airing of supposed grievances

-against the’ operation of the school system must remain open.?

Recently a high school assistant principal lost a case involving a
defamation suit that he brought against two pupils’ parerits, Brody
v. Montalbane (151 Cal. Rptr. 206, 1979). In this case the two
pupils physically harmed a third pupil while in school. Eugene
Brody, the schooi’s assistant principal, had the two boys arrested
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and suspended them from school. The parents sent a letter to the
school board complaining of Brody’s treatmers: of their children. .
Brody filed suit, alleging libel. The court held that the communica-
tion between the parents and the school board is privileged. The
court held for the parents, quoting an earlier decision:

’&?MMh the purpose of judicial or quasi-judicial pro-
- cce&lngs, it is obviqus that the parties or persons interested must
confer and must m;‘rstml their evidence for presentation at the .
hearing. The right of-private parties to combine and make
presentations to an official’'meeting and, as a necessary incident .
. thereof, to prepare materials to be presented is a fundamental ad- - -
* junct to the right of access to judicial and quasi-judicial pro-
ceedings. To make such preparations and presentations effective,
there must be an open channel of communication between the o
persons interested and lthe forum, unchiled by the thought of
subsequent judicial act;on against such parudcipants; provided |
always, of course, that such preliminary meetings, conduct, and "
activities are directed toward the achievement of the objects of 3
the litigation or other proceedings.© '

1

In Schulze v. Coykendall (545 P. 2d 392, 1976) a principal sued
a pupil’s parents for lib¢l and slander after they presented a list of
charges against the priricipal at a school board hearing. The trial
court dismissed the suit and the principal appealed. The Kansas \
appellate- court upheld the dismissal of slander suit because the
principal could not docugent who said what and when. However,
the appellate court orde'r‘\ed a new trial on the libel charges, since
there appeared to be evidence that the parents knew that the
charges against the princiﬁgl were false and that such material was
presented at a school board meeting with malice aforethought
with the intent to harm the principal. Regarding the issue of
privileged communication, the court said:

Owing to the public nature of the teaching profession, a
teacher is not entirely exempt ¥rom criticism, and comments co
* cerning a teacher’s profcsslonai life are regarded as qualifiedly o\\\
conditionally privileged. A pub}ic school teacher is considered to” 3
be in the area of public employment. There is 2 public interest in-
volved in school matters and patrons have a common interest and
duty in the premises. Acting in gpod faith, they may petition a
. school board relating to the qualifications and tenure of a public
school teacher, and the preparatios and filing of the complaint
enjoys a qualified privilege.!!

Suits concerning personnel matters. Tiere are several well-
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known cases in the defamation area concerning evaluation, of per-
sonnel. In these cases an educator usually brings suit against
superiors, alleging defamation of character resulting from negative
evaluations. ;-

- In McGowen v. Prentice (341 So. 2d 5’5 1977) Jo Ann
McGowen, a high school teacher, sned her prmcnpal for $250,000
in damages for defamation of charagter The prmcipal had recom-
mended to the school board that McGowen not be rehired. The
trial court found no defamatory statements, and’ the appellate
court agreed. McGowen also alleged that the principal referred to
her as bemg “nuts’’ in front of other’ teachers in the teachers’
lounge " The appellate court stated:

The trial court held, considering the circumstances of the
remark, that it did not constitute a defamatory statement.’ The
trial court noted that casual remarks made in informal conversa-
tion, even if they include the unﬂatterlng words do not con-
stitute actionable defamation. We agree with the analysis ofthe

. trial court.!?

Therefore, all charges against the principal were dismissed. .
In a similar case, Cioffi v. Giannone (391 N.Y.S. 2d 675, 1977)a
New York court ruled against a teacher who filed defamation suits
against her assistant principal and department head for issuing
poor evaluations of her performance. .
.. Puckett v. McKinney (373 N.E. 2d 90Y%, 1978) is a similar case
from Indiana. Clara Puckett was a teacher under the supervision of
Robert McKinney, the principal of a school. Puckett alleged that
McKinney purposefully denied her sufficient teaching supplies,
- materials, textbooks, steel cabinets, reading readiness tests, etc.,
" which affected her performance in the classroom. After listening
to such accusations throughout the school year, McKmney in-
formed the school board that Puckett was ‘“‘emotionally
disturbed!” and recommended nonrenewal of her contract. The '
school board acted favorably on thic recommendation and in-
formed Puckett of the nonrenewal. Puckett immediately sued in
court, claiming -defamation of character and slander.
Puckett presented her evidence befo‘;e/(hc trial court. Evidence
was also admitted, without objectio stablishing McKinney’s
_ duty to évalnate teachers and to maf(e recommendations to the
- school board regarding their continued employment. At the end of
Puckett’s evidence, the defense for McKinney rested without
presenting evidence and tendered a motion for judgment on the
evidence. The ‘ury found that statements made by a principal to
the school hoard in evgluation of a teacher are “‘protected by
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privilege and that burden is placed on the plaintiZf (the teacher) to \
introduce evidence of malice to defeat the privilege.”’!3 The prin- \
cipal won the case. .

Another interesting case is Williams v. School District of
Springfield R-12 (447 S.W. 2d 256, 1969), in which a * cher
brought suit against the superintendent for defamatiun of
character. The teacher alleged that the superintendent * willfully,
wantonly, and maliciously spoke and caused to be spoken anc
published false, defamatory, and slanderous words [accusing the
teacher of havmg] disobeyed school rules and regulations; {being]
insubordinate and [being] insufficient and inadequate with her -
students.”’!4 The offending statz=sn¢ .  ore made at the teacher’s

" nonrenewal hearing before the scho.  .ard. The court held that

superintendents enjow absolute- pnv;lege commumcanon at board
meetmgs

As we have said, a qualified p.ivilege is lost if the publication is
‘made maliciously or in the wrong state of mind. But that is 1:0t
true of an absolute privilege. In cases Of absolute privilege the
utterer iy absolutely immune from responsibility without regard
to his purpose or motive, the reasonableness of this conduct, or
malice. Since we have decided that defendant had an absolute

« privilege, the contention of plaintiff that he abused the privilege
is not applicable. When plaintiff asked the defcndant at the board
meeung why she was not going to be reemployed the following

echool year, the superintendent should be at liberty to say to her,

/ “Miss williams, you have disobeyed school rules and regulations,

you are insuboidinate and are insufficient and inadequate with

your students.’’ In that situation he is absolutely protected in his
exy.lanation to plaintiff.'s

In Lipman v. Brisbane Elementary School District (11 Cal.
Rptr. 97, 1961), a district-level superintendent sued the district
trustees (school board) both as a body and as individuals, as well as
the county superintendent and district attorney, for defamatory
stateraents made during and after a board meeting. The Supreme
Court of California ruled that the trustees were' immune from suit
while in session, but defamatory statements made to the press after
the meeting were actionable, saymg

A dlfferent situatlon however is presented by the allegatic:.»
that the truste¢s made stat. ents to “~tious persons including
newspaper reporters and members of the public to the effect that
plaintiff suppressed facts from the board, tampered with minutes
of board meetings, received ‘‘kickbacks™ from district employees,
eagaged in "‘shady dealings,”’ and *cleaned up’ on business tran-
sactions involving the district. ~ .
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False statements Of this type are clearly defamatory..., and they
would obviously make it difficult and burdensome for plaintiff to
pcrforra her contractual obligations. The statements allegedly
madz to the press and to members of the public were not cra-
fined to reports of charges that were being made; théy purported
to be statements of fact and were beyond the-scope of the
trustees’ powers. In making these statements the three trustees
were not within the immunity cule.'¢

The court also allowed. the defamed district superintendent to
ammend her suit against the county superintendent and district at-
torney to show'malice and, thereby, negate af:y qualified privilege.

Schulzen v. Board of Education of School District Number 258
(559 P. 2d 367, 1967) is a similar case inv,(/>lving a principal in a
Kansas school district. After a school board hearing, a letter of
reprimand was placed in the principal’s pq"rsonnel file. The prin-
cipal sued the school board for defamation of character. The Kan-
sas court held that the school board was acting in 2 “‘quasi-judicial”’
function and therefore enjoyed judicial absolute immunaity.

Another interesting case is Stukuls v./State of New York (397
N.Y.S. 2d 740, 1971). A college profeﬁsor sued for discovery (a
legal technique where the professor is allowed to see administra-
tion documents) regarding his failure to obtain tenure. The pro-

~fessor claims that the vice pr sident of the university read an un-
confirmed-letter to the personnel comhittce alleging that the pro-
fessor had an affair with a student. THe professor claimed that the
vice president was guilty of defamation, since he made no attempt
to checl” or verify the letters. The New York court agreed with the
profissor. : .

In Frisk v. Merribew (116 Col. Rptr. 781, 1974) an attorney who
was representing a teacher at a schooi board budget hearing
brought suit against the district superintendent after the
superintendent made a derogatory and defamatory statement to
the attorney. The California Supreme Court ruled that whether or
not a “‘special school boatd meeting on the budget’” possessed ab-
solute privilege (as did regular meetings) was an issue for a jury to
decide. ) :

_ Suits brought by stidents and/or parents. In several weil-
known cases students or their parents have sued educators for
breaching confidentiality of information. Vigil v. Rice (397 P. 2d
719, 1964) is a classic case.kCynthia vigil, a 13-year-old female,
went to her family physician for treatment of an infected foot. The
treatment necessitated her staying home for an cxtende:d period of
time. Consequently, .. home éund teacher was requested. The
school sent medi. al forms to ‘the physician. The physician re-
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turned the forms to the school, stating that Vigil was pregnant.
Vigil’s parents_ having learned of the mix-up, attempted on several
occasions to get the physician to correct the error. It was never
corrected. Nasty letters and nonpayment of bills ensued. Finally
Vigil’s parents brought suit against Rice, the physician, for defama-
tion of character. The jury awarded Cynthia $2,000 in compen-
satory damages and $5,000 in punitive damages. Rice appealed
and the Supreme Court f)f New Mexico upheld the suit and the
damages statmg 'I

!

It has been held that the refusal to make a correction, after hav-
ing been apprised of its falsity, is evidence which tends to show
malice or bad faith on the part of the defendant in making the
‘publication.... We hold that evidence to show the defendant’s
refusal to retract is permissible to show malice. - We have re-
viewed the record and find that the evidence is substantial to sup-
port and warrant a finding by the jury that acteal malice was pre-
sent, and we shall not reverse that finding.!?

Wynne v. Orcutt Union School District (95 Cal. Rpts. 458,
1971) is a sad case, but perhaps a significant one. Martin Wynne,
ar elementary student, was suffering from a terminal diseasc.
While he was unaware of this fact, the parents told the teacher
about it. The teacher told some of Martin’s classmiates, who then
told Martin. Martin’s parents brought suit, alleging violation of
confidential information by the teacher. The court held that there
was no breach of confidentiality, ruling as follows:

(4

Betty Wynne merely informed Martin’s teacher "in strict con-
fidence’ of Martin’s disease, and the complaint says nothing
about the teacher’s request for information or about any promise
of hers not to reveal it to others. Subsequent characterization ofa
conversation as confidential cannot create a retrospective duty of
concealment not assumed at the time.!®

In Blair v. Union Free School District Number 6, Hauppauge
(324 N.Y.S. 2d 222, 1971) a pupil and his parents divulged some
information tu school authorities that was passed on to police of-

ficials. Scho’ ! authorities also 'eaked this information to the press.,

Judith Blair sued, alleging violation of a confidential relationship.
A New Ygrk court ruled that whether the school authorities
violated a confidential relationship is a matter for a jury to address.
In its decision, however, the court addressed the specizl relation-
ship between a pupil and school authorities as follows:
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The case at bar..is not the normal situation relating to inflic-
tion of mental distress, since the complaint alle.s a fiduciary
relationship. Although the relationskip of a student and a stu-
dent’s family with a school and its professional employees prob-
ably does not constitute a fiduciary relationship, it is certainly a
;pcclal or confidential relationship. In order for the educational
process to function in an effective manner, it is patently necessary
that the student and the student’s family be free to confide in the
professional staff of the school with the assurance that such con-
T fidences will be respected. The act of the school or its employees

in divulging information given toa school in confidence may we...
constitute outragc%us actionable conduct in view of the special or
confidential relationship existing between a student and his fami-
ly, and the school and its professional employees.'?

Suits brought by the public. There are several interesting cases
in which citizens have brought suits against school districts and
- their employees. One such case is Chapman v. Furlough (334 So.
2d 293, 1976). A parent came io Godly High School looking for
his son. - When it was discovered that the boy was not on school
property, an athletic coach agreed to help the parent hunt for the
boy. The coach to': the parent to an alleged “‘dope house”” during
the search. An assistant principal later confirmed that the “‘Snack
Shop’” was indeed a dope house. Upon learning that his business
establishment wz _eing referred to as a “‘dope house” by school
authorities, the proprietor sued, alleging defamation of character.
While the Florida court that presided would not extend absolute
privilege to the teacher or assistant principal, it did extend condi-
tional privilege to their communications with the parent. Since
conditional privilege rec-iires proof of malice and there was no
evidence of malice, the case was dismissed. The court said:

The evidence is uncontroverted that the communications by
Daniels and Furlough were made in good faith, they were made
s with reference to matters in which Daniels and Furlough had a
duty, they were made to a parent who had a corresponding in-
terest, they were made on occasions which properly sefved their
duty, and they were made under circumstances fairly warranted

by the occasion.?®

In Carter v. Pfannenenschmidt (467 S.W. 2d 777, 1971) a
minister sued the chairman of the Jefferson County Board of
Education for making the following statement at a school board
meeting: “JJohn E. Carter has the vilest mouth of anyone 1 have
ever heard and I have lost all respect for him.”’2!
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The presiding Kentucky court dismissel the suit, basing its
dismissal on the state’s sovereign immunit;, st"guute.

Summary .

- From the variety of cases presented above, at least 4 couple of
general rules regarding defmatxon of character cases can be
gle..ned -

School boards enjoy absolute nmmumty during school board
. - meetings. However, press conferences and discussions with
citizens afhcr the meeting do not enjoy such absolute privilege.
~ During school board meetings, statements made by superinten-
dents also seem to be protected by absolute privilege.

Statements by other administrators, teachers, or the public at
school board meetings enjoy-a conditional _privilege. This

-~ privilege is intact if there is a.duty to issue such statements, a belief
r -, in the truth of the statements, and no intent to harm or act out of
mulice. Indeed, even criticism of a teacher or administrator by the

. public is protected at school board meetings.

The issuing of negative recommendations or negative evalua-
tions is not generally ruled as defamation. Some courts have held
such actions to be a duty of adniinistrators. In the Rude v. Nass

. case the court said:

‘Where a person is sO situated that it becomes right in the in-
terests Of socicty that he should tell to a third person facts, then,
if he bona fide and without malice does tell them, it is 2 privileg-
ed communication.??

In Hett v. Ploetz (121 N.W. 2d 270, 1963), the court said:

It is clear the Ploetz% allegedly defamatory letter was entitled
. to a conditional privilege. Ploetz was privileged to give a critical
appraisal concerning his former employee so long as such ap-
praisal was made for the valid purpose of enabling a prospective
employcr to evaluate the employee's qualifications. The privilege
is said to be *‘conditional’’ because oOf the requirements that the
declaration be reasonably calculated to accomplish the privileged
purpose and that it be made without malice.?3
The exact status of confidentiality between educators and
students/parents is uncertain. If there is a conscious attempt by the
pupils or parents to make such information confidential, then the
_confidential relationship probably does exist. On the other hand,
such information i$ ot confidential if there is no conscious at-
tempt to make it so.
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Teachers should bé careful when writing comments in pupil
records. Any statements that can keep a pupil from obtaining
employment might be held libelous by the courts.
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VIII ,,
Educaﬁonal-Malpractice ‘

A brand new kind of tort is quickly evolvingsin education:
“educational malpractice.”” As in medical malprag&ice the term
derives from negligence on the part of the practitioner.

There are two major types of educational malpractice suits,
those arising from education for the handxcappcd and those based
on incompetence of school graduates.

Section 504 of the 1973 Rehabilitation Act (PL 93-380) and the
federal Education for All Handicapped Children Act (PL 94-142)
havc generated many suits of the first type. Basically, these suits
are concerned with some aspect of educating the handicapped
chili. They usually involve failure to treat a pupil who has some
handicapping condition, the nondiagnosis of a handicapping con-
dition, misdiagnosis, or mistreatment of the handicapping condi-
tion., Other suits involve architectural barriers to handicapped
pupils, such as buildings without elevators, buildings where steps
but no ramps are supplied, classroom doors that are too narrow for
wheelchairs, restroom facilities that-will not accommodate per-
sons in wheelchairs, water fountains unsuited to handicapped per-
sons, and generally inaccessible physical facilities. There is con-
siderable litigation in this area, with several important cases
recently adjudicated.

The other major type of malpractnce suit—the competency
suit—is broyught by pupils or their parents against teachers or
school districts for failing to provide an adequate quality of in-
struction. The typical case involves a pupil who receives a high
school diploma, yet is unable to acquire a meaningful job because
he or she is functionally illiterate: These pupils allege that holding
a high schoo! diploma suggests competency at least adequate to
survive in our society.” But the pupil with no-appreciable reading
or writing skills may not be able to survive. So the pupil suc. the
school district and sometimes the teachers for educational
malpractice, claiming that he or she did not receive proper instruc-

. tion in the fundamentals of education.

Related to the new competency suits is the trend in education
toward minimum competency testing. Many states now require
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pupils to pas's a minimum competency test for the high school
diploma. Pupils who cannot pass the test may sue the school
district, alleging that the schools.did not provide them with proper

instruction for passmg the test.
~Since'malpractice is a very new area of educational tort law, it is

very difficult to draw any y conclusions regarding the relatively few
cases on the record. - One thing is certain, however. Competency
suits and handncap and education suits will continue and will
flourish. They may replace the physical injury suit as the biggest
threat to education from the area of tort law.

Compecetency Suits

Competency-type malpractice suits seem to have the potential
for creating the most litigation in this new tort area of education.
Once the door opens, an avalanche of litigation will probably en-
sue, with founded as well as unfounded actions. If every pupil

who fails to master all of the survival skills of socicty should bring

suit against his school district and its teackers for educational
rhalprqctice, the country’s courtrooms would be immediately
‘overwhelmed.

The first of the major competency malpractice cases was Peter

W. v. San Francisco Unifted Schocl District (60 C.A. 3d 814, 131

Cal. Rptr. 854, 1976). Peter W. graduated from the San Francisco
schools with a high school diploma. A California statute ~equires
that high school graduates read at a level above the eighth grade.!
Apparently Peter W. could not survive in society, because he lack-
e * reading or’'writing ability. He sued the San Francisco Public
Schools on five counts. Peter allegedhthat the public schools:

**Negligently and carelessly’ failed to apprehend his reading
disabilitivs

2, “Negligently and carelessly” assigned him to classes in
which he could not read “‘the books and other materials.”

3. “'Negligently and carclessly*’ allowed him *‘to pass and ad-
vance from a course or grade level” with knowledge that he had
not achieved cither its completion or the skills necessary for him
to succeed or benefit from subsequent courses.

4. *“Negligently and carelessly®’ assigned him to classcs in
which the instructors were ungualified or which were not
“geared” to his reading level, and,

5. “Negligently and carelessly” permitted him to graduate
from high schooi .ithough he was ‘‘unable to read above the
eighth-grade level, as required by Education Code 8573...thercby
depriving him of additional instruction in reading and other
academic skills."?

.
.
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Peter W. was secking general damages, because of his *‘perma-

" nent disability and inability to gain meaningful employment,’’s and

specific damages to compensate him for tutoring to correct the in-
jury which San Francisco schools had inflicted upon him.

The Catifornia Court of Appeals affirmed the superior court’s
dismissal of the suit against the school district. The affirination
was decided on three points. First, the court held that public

. policy controls whether the school owes a ““duty of care” to their

pupils, and the justices felt that public policy would not allow this
type of duty to exist. The court said: " )

To -hold [thé schools] to an actionable “duty of care,” in the
discharge of their academic functions, would expose them to r"ie
tort claims—real or imagined—of disaffected students and
parents in countless numbers. They are already beset by social
and financial problems which have gone to major litigation, but

- for which no permanent solution has yet appeared. The ultimate
¢onscquences, in terms of public time and money, would burden
them—and society—beyond calculation.

Sccond, the court held that this type of tort suit is unmanageable

* by the judiciary. There is no conceivable legalistic manner in

which to handle such tort actions. Here is how the court put jt:

On ocuasions when the Supreme Court [of California] has
opened or sanctioned new areas of tort liability, it has noted that.
the wrongs and injuries involved were both comprehensible and
accessible within the existing judicial framework. This is simply
not true of wrongful conduct and injuries allegedly involved in
educational malfeasance. Unlike the activity of the highway or -
the marketplace, classroom methodology affords no readily ac-
ccptable standards of care, or cause, or injury. The science of
pedagogy itself is fraught with different and conflicting theories
of how or what a child shouald be taught, and any layman
might—and commonly does—have his own emphatic views on
the subject. The “injury” claimed here is plaintiff’s inability to
- read and write. Substantial professional authority attests that the
achievement of literacy in the schools, or its failure, is influenced
by a host of factors which affect the pupil subjectively, from out-
side the formal teaching process, and beyond the control of its
ministers. They may be physical, neurological, emotional,
cultural, environmental; they may be present but not perceived,
recognized but not identified. ‘
Finally, the California Court of Appealis felt that there was no
“misrepresentation’’ of the pupil’s progress, either intentionally
or negligently. And even if there were, public policy would not
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allow such actions. The court said, *‘For the public policy reasons
heretofore stated with respect to plaintiff’s first count, we hold
that this one states no cause of action for negligencein the fo:m of
the “‘misrepresentation’’ alleged.S

Therefore, the California court ruled against the pupil and for
the school district in education’s first ‘‘competer y’’ malpractice

suit.
Less than two years later the second nmportant competency

ma:practice case was decided 3,000 miles away. from California.

The New York Supreme Court, Appellate Division,-also-ruled —

against a pupil alleging educational malpractnce in Donobue v.
Copiague Union Free School District (407 N.Y.S. 874, 2d 64 A.D.
2d 29, 1978). In this case Edward Donohu&sought $5,000,000 in
damages, .making two allegatnons First, his lawyers claimed that
the public schools failed to ‘“‘teach the several and varied subjects
to plaintiff, ascertain his learning capacity and ability, and correct-
ly and properly test him for such capacity in order to evaluate his
ability to comprehend the subject matters of the various courses
and have sufficient understanding and comprehension of subject
matters in said courses as to be able to achieve sufficient passing

\—___ grades in said subject matters, and therefore, qualify for a Cer-

tificate of Graduation.””

Since Donohue did not have basic skills in reading and writing,
the suit claimed that the school system breached its *‘duty of care’’
because it ‘‘...gave to the plaintiff passing grades and/or minimal or
failing grades in various subjects; failed to evaluate the ple.ntiff’s
mental ability and capacity to comprehend the subjects being
taught to him at said schoof; failed to take proper means and
precautions that they reasonably should have taken under the cir-
cumstances; failed to interview, discuss, evaluate and/or
psychologically test the plaintiff in order to ascertain his ability to
comprehend and understand such subject matter; failed to provide
adequate school facilities, teachers, administrators, psychologists,
and other personnel trained to take the necessary steps in testing
and evaluation processes insofar as the plaintiff is concerned in
order to ascertain the learning capacity, intelligence, and intellec-
tual absorption on the part of the plaintiff; failed to hire proper
personnel...; failed to teach the plaintiff in such a manner so that
he could reasonably understand what was necessary under the cir-

" cumstances so that he could cope with the various subjects....;

failed to properly supervise the plaintiff; [and] failed to advise his
~arents of the difficulty and necessity to call in psychiatric help .®

The New York court, using the Peter W. case as precedent, also
claimed that public policy does not allow the judiciary to become
:mbroiled in education affairs. The court said:
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T Simply stated, the recognition of a cause Of action sonndihg in
\-_“’m\\ negligence to recover for “‘educational malpractice”’, would im-
. -~ __ permissibly require the courts to oversee the administration of
e “the-state’s public school system.

Acc;r\dlngly,\wc hold that the public policy of this state
recognizes no cause-of action for educationial malpractice.?
\\ .

The court also felt that the process-of_education is a two-step
_ process. First, there must be teaching, and second, there must be~
- . learning. The court was not willirig to conclude that when a pupil
: does not learn it is automatically the fault of the teachef. The
court put it this way: |-
et The failure to learn does not bespeak a failure to teach. It is not
: alleged that the plaintiff’s classmates, who were exposed to the
identical classroom instruction, also failed to learn.®

The court placed a certain amount of the burden of fault on the ,:
pupil himself and on his parents as well: s

|

|

|

The grades on the plaintiff’s periodic report cards gave notice 1‘
both to his parents and himself that he Rad failed in two or more, ‘
subjects, thas meeting the definition of an “‘underachiever” pro-

U vided in the regulations of the Commissioner of Educatior. .8
NYCRR 203.1 {2/). Having this knowledg., the plaintiff could T
properly have demanded the special testing and evaluation
directed by the statute.!!

But since neither .he pupil nor the parents requested special
heip, the court felt that they could not blame failure t6 learn on the
school system or its teachers. .

There is one vital difference between the Peter W. and the .
Donobue decisions. The New York Supreme Court, Appellate .
Division, did not completely rule out future malpractice suits. In-
deed, the court suggested that if more than a single individual suf- !
fers injury as a result of educaticnal malpractice, a negligence suit E
might be successful:

This determination does not mean that educators arc not
cthically and legally responsible for providing a meaningful
public education for the youth of our State. Quite the contrary,
all teachers and other officials of our schools bear an important
p Jlic trust and:may be held to answer for the failure to faithfully
perform their duties. it does mean, however, that they may not
be sued for damages by zn individual student for an alleged failure
to reach certain educational objectives.'?
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‘Competency malpractic suits also occur in two other situa-
tions. Pupils have successfully challenged the state’s alleged right
to require some cutoff score as a minimal competency test in order
to receive their diplomas. Debra P. v. Turlington (474 F. Supp.

. 244, 1979) is such a case. Under Flonda lhw pupils who fail the
‘'state’s ‘‘functiona! literacy test” were tltot to be awarded a
diploma. Instead, a certificate of attendance would be given to the

g pil. Debra P. and nine other pupils faxled the test and sued the
state, alleging that ‘Florida was denying the} their property rights
without due process of law as required lunder the Fourteenth
Ameéndment to the Constitution. A United States district court
(Middle District, Florida) agreed with the,pupils’ contention and
ordered the state to issue diplomas to all pupils who meet gradua-
tion requirements (excluding the funciional llteracy test) until
1983. Interestingly enough, the court’s requirement wilt hold
school districts immune from malpractlce suits. The school
districts and the state are simply obeying a1court order.

Two interesting teacher dismissal cases have ominous overtones

" for the future if such malpractice suits ever become a successful ,
trend. Scheelbaase v. Woodbury Community School District (349  /
F. Supp. 988, Reversed 488 F. 2d 237, 1973) involved a teacher /
contract nonrenewal because of low scores made by the teacher’s
pupils -on standardnzed tests. Scheelhaase’s contract was not,’
renewed because of her pupils’ poor performance on the lowé
Basic Skills Tests and the Iowa Test of Educational Development
The trial court ruled in favor of Scheelhaase, accepting her argu-
ment that pupil performance on standardized tests is not a valid in-
dicator of teaching co npetencv. However, the U.S. Court of Ap-
peals for the Eighth Circuit reversed the trial court’s ruling. The
circuit court acrepted the school system’s proposition that below-
average performance on standardized tests by Scheelhaase’s pupils

« was sufficient reason not to renew her contract.

Another teacher dismissal case with implications for the com-
petency raalpractice area is Gélliland v. Board of Education (365
NE&HRIWDAMMmﬁmWWMmmmmwémmw
elementary teacher because she had “'ruined the students attitudes
toward school, had not establishud effective student/teacher fap-
port, constantly harassed studcnts, habitually left her students
unattended, and gave unressonable and irregular homework
assignments.’’13 !

With more and more states implementing minimal competency
tests as prerequisites for receiving a diploma (16 states have passed
some kind of legislation'4), there is only one thing certaim in the
future. There will be more ~nd more attempts by pupils to recover
damages as a result of educational malpractice. |
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Bandicappcd Student Suits - o .

The mnlitant activism by handiéapped pupils and their parents

* in the 1970s resulted in numerous suits in the area of handicapped o
education in almost every §tate in the country. But such suits were
aimed more toward gaining access to a free, public education than

toward educational malpractice. .
However, two events may open the floodgates of litigation on

educational malpractice suits mvolvmg handicapped pupils. The
first event was the passage of PL 94-142 in 1975. This federal law
insures the rights of all handicapped pupils to a “free and ap-
propriate education.” _ Malpractice suits can derive from
arguments over what constltutes an appropriate education and
. !how it is to be provided. Thousands of suits have already been filed
by pupils and parents as a result of PL 94-142 implementation.
However, most of these suits are not thus far truly malpractice suits.

The second sxgmﬁcant event that brought handicapped educa-
: tion.into the area of malpractice.suits is 2 very important case in
*ﬁﬂéwﬁurk—ﬂaﬁmmv—ﬂoard-efiducauonofcm_ﬁm&__—
- (64 A.D. 2d 369, 410 N.Y.S. 2d 499, 1978, Reversed 400 N.E. 2d
317, 49 N.Y.S. 2d 121, 1979) is the first major case—and a land-
mark case it is—in the handxcapped malpractice area.

Dariel Hoffman, born in April 1951, was taken to the National
Hospital for Speech Disorders when he was almost five years old.
Because of his severe speech defect, the hospital conducted a
series of tests, including a nonverbal IQ test (Merrill-Palmer). The
court reported: %

Plaintiff scored an IQ of 90, with a mental age of 4 yearsand 5
months, as against his actual age of 4 years and 11 months. This
was within the range of normal intelligence.'s ~

In 1956 Hoffman entered kindergarten in t: New .York City
schools. A certified clinical psychologist tested him using the
stanford-Binet Intelligence Test, which is primarily verbal.
Because of his speech defect, Hoffman did not do well on the IQ ‘
test. .He scored 74, one pomt below the ‘‘borderline intelligence .
range« Hoffman was placed in a special education class. However,
the clinical psychologist did recommend that *‘his intelligence
should be reevaluated within a two-year period.”’1¢ Unfortunately,
Hoffman was dropped between the cracks of the school system;

the reevaluation never took place. In his eleventh year with tae
school system, Hoffman was transferred to the Queens Occéupa- |
‘tional,'l‘rain'\ng Center (OTC), where he was retested. He scored -
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94 on ar: IQ test, well within the “normal’’ range. Center officials
planned to drop him.from their program, because Hoffman was
not retarded and therefore not eligible to remain at OTC.

Neither Hoffman nor his mother ever questioned his previous
testing, becaus€ for 12 years they had been told by school
authorities that he was retarded. An independent neurologist.and
psychiatrist confirmed the OTC’s findings. Howegs:ff the
psychiatrist testified that even though Hoffmafi was not;fetarded,
he would continue to agt so, because for 12 years he hag been told
that he was retarded and was treated as such. The court record
reads: : :

+If (one) is treated as a mentally retarded patient, a person who
cannot learn or cannot do something that normal children are do-
ing, he assumes in the long run that that's the role that he should
be playing in life, and so this diminishes his incentive and
diminishes the capacity to learn....when one is told he is not
retarded after 13 years of being considered otherwise, one cannot
then simply go out and say, “Now I am not retarded. I1am going
r—— to conquer the world or do something.”?

In 1977 Daniel Hoffman filed suit against New York City schools
for educational malpractice. The schools claimed that Hoffman

was “‘reevaluated” at least every year by his teacher (note:

“reevaluated, not ‘‘retested”’). A New York jury found the school
,system guilty of negligence and the New York Supreme Court’s
trial term judge awarded damages of $750,G600. The Board of
Education of the City of New York appealed the case to the New
York Supreme Court, Appellate Division.'® That court sustained
the finding of negligence, stating: :

On t, e facts in this record, we need not reach the question of
whethqr plaintiff's teachers, on their own, should have recom-
mendec. IQ testing or whether plaintiff’s mother was remiss in
not requesting it (or, and more to the point, whether defendant
was remiss in not advising plaintiff’s mother that she had the
right to make such a request, in which case it would be granted),
since it is not necessary to go any further than to note that the

L school psychologist’s recommendation was totally ignored.?

The court felt that malprictice as performed in this case was
i similar to medical malpractice:

Had plaintiff been improperly diagnosed or trezted by medical
or psychological personnel in a municipal hospital, the
municipality would be liable for the ensuing injuries. There isno ,

o 1
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reasop for any different rule here because the personnel were
employed hy a° <,vernmeni entity other than a hospital.

-~ ~, Negligence is a ncgligence, even if defendant and Mr. Justice
- Damiani prefer semantically to call it educational malpractice.??

in spite of the 1oud protestations of the school division, the
Supreme Court, Appellace Division, felt that just’ce must pe done:

Therefore, not only reason and justice, tut the law as well, cry
out for an affirmance of plaintiff's right to a recovery. Any other
result would be a reproach to justice. In the words Of the ancient
Romar.s: Fiaf fustitia, ruat coelum (Let justice be done, though ‘
the heavens fall). However, the verdict should be reduced to
$5750 000.2*

Agdin the Board of Education of the City of New York appealed
the case, this time to the New York Court of Appeals.?? That court
reversed the findings of the lower courts, dismissing the suit
against the school division. It based the reversal on the Donobue
case:¥ which it had decided only a year.earlier. The court felt that---
educational matters should bethandled by educators, not judges or
juries: ‘ -

We had thought it well settled that the courts of this State may
not substitute their jutigment, or the judgment of a jury, for the
professional judgment of educators and government officials ac-
tually engaged in the complex and often delicate process of
educating the many thousands oOf children in our schools.... In-
deed, as we have previously stated that the courts will intervene
in the administration of the public school system only in the most
exceptional circumstances involving *‘gross violatiotis of defined
public policy”.... Clearly, no such circumstances are present
here. Therefore, in our opinion, this court’s decision in Donobue
is dispositive of this appeal.>

Aftec appeals, the final Hoffinan decision, like decisions in
| prévious malpractice cases, was a victory for the school district.
When the decision was issued by the New York Court of Appeals,
many educators optimistically hoped that it would slant the door
on cducation:‘ll\malpractice cases. The reality was different. Even
though ‘the niaio\r malnractice cases (Peter W.,28 Donobue,?¢ and
Hoffman?”) were all won by educators, such suits will continue
until one¢ is won because of blatant and gross negligence of a
" school division. Then the floodgates;on educational malpractice
litigation will open wic}c\. .
. \\ :
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Another less known and legs important case that is closer to
malpracice than to ‘‘injury’’ type negligence cases is Bogust v.

Iverson (228 N.W. 2d 228, 1960). Raymond Bogust, a director of

counseling at Stout State G(?llege was working with 4 female stu-
dent who appeared to have some serious emotional disorders.
Bogust terminated counseling sessions with the student Shortly

“afterward, the student took her own life.

The student’s parents filed suit against Bogust, alleging, in
essence, educational malpracucc, although it was not called thats._
The trial court ruled in favor of Bogust, making ~ distinctionl be-
tween his ‘‘educational’’ background as oppose:® 10 a “medical”’

background: ‘‘To hola that a teacher who hus kad no trammg, .

education, or experience in medical fields is required to recognize
in a student a condition the diagnosis of which.is in a specialized
and technical medical field would requnre a duty ljeyond
reason.’’ 28

The Wisconsin Supreme Court upheld the finding of the trial
court, stating that Bogust could aot be held accountable for not
securing psychiatric trcarment for the student and/or noufqu her
parents about her condition if he had neither the backg\ound nor
the training- to make such 2 determinanon
Summary RS

While the incidence of edicational malpractice cases is not high,
the potential definitely ex. . for much more litigation on the

dissue. A 1976 article in The University of Pennsylvania Law

Review lists, step by step, the various methods by whxch malprac-
tice suits can be brought against school districts.? Whilé the ex-
cellent article is much too detailed to report here, some ofits con-
clusions should not escape educators. The authors see present
cases as difficult to win by puplls and their parcms
At the present time, the problems involved in brmglng a suit for
failure to learn because of teacher aegligence or incompetence
inay seem insurmoutaiic. Traditional legal pri nciples, howcver,
provide ample guidance for fashioning a viable cause of action. 3

Howecver, the authors concludc by citing William Pr&ssu‘ 's wise
words about flexibility of tort law:3! \

’ \

v

...|T|he progress of the common law is marked by many\cases
of ﬁrst impression, in which the court has struck out boldly to
create a new cause of action, where none had been rccogmzed
befpre... The law of torts is anythmg but static, and the hmns of

.o its (]ievelopment are never set. When it becomes clear that pc

. \
| | ‘
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A

plamuff s interests are entitled to legal protcctlon against the con-
duct_of the defendant, the mere fact that the claim is novel will
not of itself operate as a bar to recovery.??
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. Conclusion

As noted in the preface, this book is not intended to frighten
educators, but hopefully it will raise their level of consciousness.
Many educators routinely go about their duties without consider-
ing their liabilities or the relative safety of their various educa-
tional programs. This book is intended to bring these considera-
tions to mind without paralyzing the €éducator with fear. Indeed, if
the book has demonstrated anything, it should have pointed out
that most courts will nnt find educators negligent unless taere is
utter disregard for pupil safety and well-being.
Perhaps the real key to teacher negligence suits lies 1n the two
legal principles discussed in Chapter I. The level of supervision
and the ability of a prudeat person to “foresee’’ the potential for
ifjury are the cornerstones of educational tort law. Was the level
or supervision adequate for the particular activity? The courts
have generally held that most teachers and administrators need to
provide a general type of supervision. This means that such per-
sonnel need to be aware of dangerous situations generally, but
have no duty to provide constant and unremitting supervision.
.This general supervision assumes that there are no situations that
call for more intense supervision The scope of an educator’s
sypervision is not necessarily restricted tc the four corners of
the classroom either. Cases cited in Chapter Il illustrate that
teachers’ and principals’ areas of supervision move with them
‘throughout the educational complex. The fact that teachers are
not in the classrooms does not absolve them from providing super-
_vision. - =
The isside of teacher absence from the classroom appears to be
fairly well resolved. Most courts have held that teacher absence
from the classrooms does not automatically constitute negligence.
Teacher absence from the classroom is not necessarily assumed to
be the proximate cause of the injury. The courts take other factors
into account. The type of acitvity the pupils are engaged in, the
age of the pupils, how far or how long the teacher will be. away
from the classroom, and (of course) if the accident or injury could
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have been foreseen by a prudent or reasonable person are all fac-
tors the courts e.camine before ruling on the teacher absence issue.

However, teacher absence from specific supervisional duties
does frequently lead to negligence. When teachers are assigned to
supervise the hallway, the lunchroom, the auditorium, play-
ground, -or- pupil recess area, they-should definitely be-on-duty-—- - -
Administrators also need to consider the pupil/teacher ratios of
these supervised areas. The older the pupils, or less dangerous the
activity, the higher tne ratios, and vice versa. :

Teacher aides can be substituted for teachers in many situations.
However, the aides should be given some kind of instruction per-
<aining to their supervisory duties. One day of inservice instruc- .
tion should be adequate.

Generally, teachers are only liable for acuvmcs that go on in
their own classrooms, activities theyswere assigned to supervise,
or activities that occur in close proximity to the teacher’s physical
presence. Unlike the administrator, teachers are rarely held liable
for the omissions and commissions of others. Administrators,
however, are nearly always routinely sued along witls teachers in
tort suits. Usually, the principal is not found negligent ualess he
knew or reasonably should have known of a dangerous Situation,
As a case in Chapter 1V illustrated, a principal can be held liable for
scheduling classes in inappropriate facilities.

Administrators can also be held liable for the physical conditions
of their schools. Unsafe conditions should be fixed as soon as
possible. This particularly applies to broken or cracked glass,
defective doors, and unsare stzirs. In order to insure maximum
protection, administrators should routinely inspect all the areas
under their control. Such routine inspections should be
documented as well (see Chapters I and IV).

Dangerous conditions around playgrounds, recess areas, and
athletic spectator stands shculd be identified and corrected. The
couris are unwilling to allow the assumption-of-risk defense in
cases where such dangerous conditions existed.

Of course; teachers of specialized classes are particularly
vulnerable to tort liability suits. Special care should be taken at all
times to insure that equipment is properly maintained and that
pupils are given proper instruction. Numerous cases from the
science/vocational area and the athletic area illustrate this point.
Most courts hold teachers of specialized classes to a higher stan-
dard of care than the average classroom teacher. This higher duty
exists because of the higher probability of injury. The higher the
duty of care, the more constant and sp fi\c the scope of supervi-
sion.
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Conclusion

The moral issue of corporal punishment is not addressed in this

sbook. However, numerous cases are cited in Chapter VI to

demonstrate how easily an overzealous educator can be sued for

assault and battery. Special care must be taken to insure that

punishment is not excessive or unnecessary. Also, many types of

L~ ‘tortinsurance-will-not protect against negligence suits arising from
the administration of corporal punishment,

_—--Most defamation of character suits involve adults. A teacher
may attempt to sue his or her principal for peor recommendations
concerning his or her teaching ability. The courts have held prin-
cipals to be immune from such suits if there was a duty to provide
the recommendation and if the recommendation was made in good
faith. Also, many defamation cases concern educators suing
citizens who allege negative things about them at school board
meetings. Again, the courts have held such circumstances to €njoy
conditional-privilege immunity from suit. However, if the citizen
or citizens in question knowingly present false statements Or €ven

- true statements with the specific inter* to harm the educator, then*

conditional immunity is stripped away.

The newest type of tort suit in education is the malpractice’suit.
While thus far all malpractice suits have been won by educators,
soone: or later one will be won by the plaintiff. Wheri' that hap-
pens, a flood of malpractice cases will probably ensue, threatening
the foundations of the educational system. Many states have at-
tempted to head off this threat by enacting ‘‘minimal competency
legislation of one type or another. However, even this process has
been challenged by malpractice suits. The future will present some
very interestiig moments in educational malpractice lmgatxon

The research for this book and my own experience as a profes-
sional educator lead me to conclude that a great many r‘ducators
are careless. Few, if any, educators ever inten<! ‘or a p* 'pxl to be
hurt; malice is seldom found in educatior ‘owever, most

_ educators never think about tort liability. It is 2 racher unpleasant
topic, and most teachers and administrators would rather avoid it.
Tort liability is mentioned as one alludes to a lightening bolt—as
something that happens to someone else.

It is vital that educators become much more aware of their legal
liability status. Such awareness will lead to better care of pupils.
And that helps everyone: educators, pupils, and parents.
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